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The	 recent	 decision	 of	 the	 Ontario	 Superior	 of	 Jus4ce	 in	 2336574	
Ontario	 Inc.	 v.	 1559586	 Ontario	 Inc.	 (*1)	 addressed	 two	 poten4ally	
conflic4ng	 ques4ons 	 that	 may	 arise	 in	 a 	 contractual 	 rela4onship	
between	two	par4es:

a)	Does 	the 	obliga4on	of	contrac4ng	in	“good	faith”	require	one	
party	to	offer	flexibility	to	the	other	in	the	laHer’s 	performance 	of	
a	contract?		

b)	 In	 turn,	 does 	 the 	 obliga4on	 of	 contrac4ng	 in	 “good	 faith”	
require 	 one	 party,	 who	 has	 certain	 obliga4ons,	 to	 specifically	
conform	with	them?

The	Duty	of	“Good	Faith”

On	July	 12,	 2013,	2336574	Ontario	Inc.	 (the	“Purchaser”)	entered	into	
an	 agreement	 of	 purchase	 and	 sale 	with	 1559586	 Ontario	 Inc.	 (the	
“Vendor”)	for	a	condominium	unit	(the	“Agreement”).	The	Vendor	was	
the	builder	of	the	building	in	ques4on.	

The	sale	never	closed.	 	The	Purchaser,	maintaining	that	 it	was	“in 	the	
right”,	 sued	 for	 a 	ruling	that	 the 	Vendor	 had	to	go	through	with	the	
closing	 under	 the	 Agreement,	 and	 for	 a 	 declara4on	 that	 it	 did	 not	
forfeit	the	deposit	monies	it	had	advanced	to	the	Vendor.	 	The	Vendor	
in	 turn	 claimed	 that	 the	 Agreement	 was	 at	 an	 end	 and	 that	 the	
Purchaser	had	forfeited	the	deposits	paid	by	it.		

The	Duty	of	Good	Faith	in	the	Performance	
of	Contractual	ObligaTons:	Does	This	Mean	
That	You	Have	To	Be	Flexible	With	the	Other	

Party?
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FIRM	AND	INDUSTRY	NEWS

•	 Rui	Fernandes	and	Jaclyne	Reive	will 	be	hos4ng	a	seminar	on	food	transporta4on	
for	 the	 Ontario	 Greenhouse	 Vegetable	 Growers	 AssociaIon	 on	 September	 9th	 in	
Leamington,	Ontario.	

•	 Rui	 Fernandes	will 	be	speaking	on	“Limita4on	of	Liability	 of	Shipowners”	at	the	
Canadian	 Transport	 Lawyers	 AssociaIon	 annual	 conference	 being	 held	 in	 Toronto	
September	22-25,	2016.	Kim	Stoll	 is 	the 	program	chair.	Louis	Amato-Gauci,	will 	also	be	
aHending.	

•	 Gordon	 Hearn	 will 	 be 	 speaking	 on	 “Freight	 Broker	 Regula4on	 and	 Liability	
Exposure”	 in	 a	Canadian	 InternaIonal	 Freight	 Forwarders	 AssociaIon	 (CIFFA)	 “M2M”	
Webinar	presenta4on	on	September	27,	2016.	

•		 Fernandes	 Hearn	 LLP	 has	 been	 named	 a 	 “Top	 Listed”	 Firm	 in 	 the	 areas 	 of	
Mari4me	 Law	 and	 Transporta4on	 Law	 in	 the	2017	 Edi4on	 (11th	 Edi4on)	 of	 the 	Best	
Lawyers	 in	Canada.	 	 In 	this 	edi4on,	as 	selected	by	 their	peers,	Rui	 Fernandes,	Gordon	
Hearn	 and	 Kim	 Stoll	 are	 individually	 recognized	 in	 the	 area	 of	 Mari4me	 Law.	 Rui	
Fernandes,	Gordon	Hearn	and	Louis	Amato-Gauci	are	also	individually	 recognized	in	the	
area 	 of	 Transporta4on	 Law	 and	 Louis-Amato-Gauci	 is 	 recognized	 in	 Avia4on	 Law	 –	
Finance.

•	 The	 Canadian	 InternaIonal	 Freight	 Forwarders	 AssociaIon	 (CIFFA)	 and	 the	
TransportaIon	Intermediaries	AssociaIon	(TIA)	have 	announced	their	joint	publica4on	in	
Canada 	and	the	United	States 	of	“Doing	 Business	as	a	 Freight	Broker	 in	Canada”.	 	This	
white 	paper	 was	wriHen	by	Gordon	 Hearn	 and   provides 	insight	on	 freight	 brokerage	
regula4on	and	prac4ce	in	Canada.



In	 the	 course	 of	 blaming	 each	 other	 for	 the	
Agreement	not	 closing,	 each	side 	relied	on	the	
Supreme	Court	 of	Canada’s 	judgment	 in	Bhasin	
v.	 Hyrnew	 (“Bhasin”)	 (*2)	 in 	asser4ng	 that	 the	
other	 failed	to	act	 in	good	 faith.	 	 The	Vendor	
alleged	 that	 the	 Purchaser	 was	 cavalier	 in	 its	
ajtude 	 toward	 the	 Agreement	 and	 failed	 to	
close	 for	 no	 good	 reason,	 despite 	 having	 the	
funds 	available 	to	it.	 	The	Purchaser	alleged	that	
the	 Vendor	 was	 unreasonable	 in	 unilaterally	
sejng	 a	closing	 date 	without	 consul4ng	 it	 and	
then	 refusing	 to	 grant	 even	 the	 shortest	 of	
extensions	for	closing.	

In	 the	 Bhasin	 decision	 the	 Supreme	 Court	 of	
Canada 	ruled	 that	 par4es 	to	 a	 contract	 had	 a	
duty	of	“honest	performance”,	requiring	them	to	
be	 honest	 with	 each	 other	 in	 rela4on	 to	 the	
performance	 of	 their	 contractual 	 obliga4ons.		
The 	 Supreme	 Court	 in	 Bhasin	 noted	 that	
“commercial	 parIes	 reasonably	 expect	 a	 basic	
level	 of	 honesty	 and	 good	 faith	 in	 contractual	
dealings.		While	they	remain	at	arm’s	length	and	
are	 not	 subject	 to	 the	 duIes	 of	 a	 fiduciary,	 a	
basic	level	of	honest	conduct	 is	necessary	 to	 the	
proper	funcIoning	of	a	contract”.

Since 	 the 	 decision	 in	 Bhasin	 there	 has 	 been	
much	discussion	as 	to	how	the	no4on	of	“good	
faith”	 in	 the	 performance	 of	 contractual	
obliga4ons 	 might	 actually	 translate 	 into	
commercial	dealings.	 	 	The	present	case,	pijng	
the	Purchaser	against	the	Vendor,	is	informa4ve	
in	the	context	of	the 	former	asser4ng	the	laHer	
was	being	“too	stringent	and	not	being	flexible”,	
while	 the	 laHer	 was 	asser4ng	 that	 the	 former	
was	being	“too	casual 	and	not	mee4ng	its 	clear	
obliga4ons.”

The	Facts

The	purchase 	price 	under	the	Agreement	 called	
for	 certain	 deposits 	 before	 the	 final	 closing.		
Specific	 deposit	 payments 	were 	due 	upon	 the	
ini4al	 signing	 of	 the	 Agreement.	 	 Further	
deposits	 were 	 required	 in	 stages	 over	 4me	
inc lud ing	 on	 the	 “ in ter im	 occupancy	
closing”	(*3).	The	balance 	of	the	purchase	price	
was	due	on	the	final	closing.	

The	Agreement	provided	that,	 in 	the	event	of	a	
monetary	 default	 by	 the 	Purchaser,	 or	 a	 non-
monetary	 default	which	is 	not	 remedied	within	
five	days	of	 being	 no4fied	of	 that	 default,	 the	
deposit	monies 	would	be 	forfeited	to	the	Vendor	
as	“liquidated	damages”.	

The	 Agreement	 set	 the	 “outside”	 final	
occupancy	 date	 at	 June 	 8,	 2015,	 and	 the	
“outside”	closing	date	at	30	days 	later,	on	July	8,	
2015.	 	 The 	precise	final 	closing	date	was 	lek	 to	
the	Vendor	to	set.		

On	 September	 11,	 2014,	 the 	 municipality	 in	
ques4on	 issued	 an	 occupancy	 cer4ficate,	
permijng	interim	occupancy	 to	take 	place.	The	
lawyer	 for	 the	Vendor	 then	advised	the	lawyer	
for	 the 	 Purchaser	 that	 the 	 interim	 occupancy	
date	was 	set	for	October	25,	2014.	 	On	October	
24,	 2014,	 the 	Purchaser’s 	 lawyer	 requested	an	
extension	 of	 the	 interim	 closing	 date	 to	
November	 7,	 2014,	 which	 was	 granted	 by	 the	
Vendor.	 	 The	 par4es 	 agreed	 that	 the	 interim	
occupancy	 date 	would	be	set	 for	 November	12,	
2014.

On	November	 6,	 2014,	 the 	Purchaser’s	 lawyer	
sought	 another	 extension	 of	 the 	 interim	
occupancy	date	to	November	19,	2014	and	again	
the	 Vendor	 granted	 that	 request.	 	 Interim	
occupancy	 in	 fact	 took	place	on	November	 19,	
2014.	 	 The	 Purchaser	 then	 delivered	 the	
prescribed	deposit	payment	due	with	that	event.		

Upon	 interim	 occupancy,	 the	 Purchaser	 took	
possession	of	the	condominium.	 	The	Purchaser	
began	 paying	 the 	 u4lity	 bills 	 and	 monthly	
occupancy	 rent	 and	in	 turn	sub-leased	the	unit	
to	a	tenant	–	and	then	things	unraveled.

On	 June	 1,	 2015,	 the 	 lawyer	 for	 the	 Vendor	
wrote	to	the	lawyer	 for	 the 	Purchaser	 advising	
that	 the 	 condominium	 project	 had	 been	
registered	on	May	 21,	 2015,	 and	that	 the	date	
for	the	final	closing	of	the	transac4on	was 	set	for	
June	 26,	 2015.	 	 This 	 date	 was	 set	 without	
consulta4on	 with	 the	 Purchaser’s	 lawyer,	 but	

FERNANDES HEARN LLP NEWSLETTER	 AUGUST 2016 PAGE 3



was	within	the	4me	frame 	contemplated	under	
the	Agreement.

The	 Purchaser’s	 lawyer	 replied	 the	 next	 day,	
reques4ng	 an	extension	 of	 the	closing	 date 	to	
September	 1,	 2015.	 No	 explana4on	 was	
provided	for	the 	request	of	what	amounted	to	a	
two-month	 extension.	 	 The 	following	 day,	 the	
lawyer	 for	 the	Vendor	 e-mailed	 the	 lawyer	 for	
the	Purchaser,	advising	that	the	Vendor	was	not	
in	a 	posi4on	to	extend	the	final 	closing	date,	and	
accordingly	 the	 Purchaser	 was 	 expected	 to	
complete	the	closing	on	June	26,	 2015.	 	As 	the	
Purchaser’s 	lawyer	 had	provided	no	explana4on	
for	 the 	request	 of	 an	 extension	 of	 the	 closing	
date,	 the	 Vendor’s	 lawyer	 provided	 no	
explana4on	for	the	refusal	of	the	request.

A	week	later	the	Purchaser	wrote 	to	the	Vendor,	
offering	to	pay	 an	extra	$10,000	 to	extend	the	
closing	date	by	 two	weeks	to	July	 10,	 2015.	 	A	
week	later	 the	lawyer	 for	 the	Vendor	 wrote	to	
the	 lawyer	 for	 the	 Purchaser	 sta4ng	 that	 the	
transac4on	was 	s4ll	 required	 to	 close 	on	 June	
26,	 2015.	 	 Shortly	 thereaker,	 the	two	 lawyers	
discussed	 the	maHer	 at	 which	 4me	the 	lawyer	
for	 the 	 Purchaser	 advised	 the	 lawyer	 for	 the	
Vendor	that	 the	Purchaser	would	not	be	able	to	
close	on	the	set	date	of	June	26,	2015.	 	In	view	
of	this,	the	lawyer	for	the	Vendor	decided	that	it	
would	be	prudent	 to	 tender	 on	 the 	Purchaser,	
and	accordingly	 he	sent	 a 	“closing	package”	 to	
the	office	of	the	Purchaser’s	lawyer	 on	June	26,	
2015.	 	 This	 package	 contained	 various	 closing	
documents,	 but	 did	 not	 contain	 a	deed	 to	 the	
condominium,	 which	 presumably	 would	 have	
been	provided	to	the	Purchaser	 in	exchange	for	
the	balance	of	the	closing	funds.

In	 the 	 late	 akernoon	 of	 June 	 26,	 2015,	 the	
lawyer	 for	 the 	Vendor	 wrote	to	the	lawyer	 for	
the	Purchaser	advising	that	he	had	waited	un4l	
4:30	pm	to	complete 	the	closing,	and	that,	when	
he	called	the	Purchaser’s	lawyer’s	office	he	was	
told	that	he	had	“gone	home	for	 the 	day.”	 	The	
Vendor’s 	lawyer	then	wrote 	a 	leHer	sta4ng	that,	
in	view	of	this,	the 	Purchaser	had	failed	to	close	
the	 transac4on	 and	 was	 considered	 to	 be 	 in	
breach	of	the	same.

The	 next	 business	 day,	 the	 Purchaser’s	 lawyer	
wrote	indica4ng	that	the	Purchaser	would	“have	
the	funds	the	next	morning	and	will 	be	ready	to	
close”.	 The 	 Purchaser’s 	 lawyer	 asked	 for	 the	
Vendor’s 	lawyer’s 	direct	 deposit	 informa4on	as	
soon	as	possible.		In	this 	regard,	the 	principal 	for	
the	plain4ff	explained	in	his 	evidence	at	the	trial	
that	 he 	 had	 the 	 funds	 available	 and	 had	
intended	to	 fund	 the	purchaser	 out	of	his 	own	
personal 	money.	 	 The 	Vendor’s 	 lawyer	 never	
responded	to	this	e-mail.

The	Court’s	Analysis	and	the	Duty	of	Good	Faith	
in	ContracIng

The	 Vendor	 took	 the 	 posi4on	 that	 once	 the	
Purchaser	 failed	to	close 	on	June	26,	 2015	that	
the	 deal 	 was	 dead.	 	 The	 Purchaser	 took	 the	
posi4on	 that	 it	 had	acted	 reasonably	 in	 asking	
for	a	short	extension	and	that	the	Purchaser	had	
done	all 	that	it	could	to	get	the 	closing	funds	on	
4me	and	had	literally	“missed	by	a	day”.

The	lawyer	for	the	Purchaser	asked,	rhetorically,	
whether	 it	 was	 reasonable	 not	 to	 give 	 an	
extension	 for	 one	 or	 two	 days 	 if	 a 	 purchaser	
misses 	the 	closing	date	by	 just	 a 	liHle	 bit.	 	 In	
turn,	 the	lawyer	 for	 the	Vendor	 asked,	 equally	
rhetorically,	whether	it	is 	reasonable	to	miss 	the	
closing	date	when	the	Agreement	was	clear	and	
the	date 	was	squarely	within	its 	terms.	 	Counsel	
for	 the	 Purchaser	 argued	 that	 it	 was	
unreasonable 	to	set	the 	closing	date	unilaterally;	
with	 counsel	 for	 the	Vendor	 in	 turn	 ci4ng	 the	
fact	that	the	Agreement	specifically	provided	for	
the	Vendor	to	choose 	the 	final 	closing	date.			The	
Purchaser	 argued	that	 the 	Vendor	was	ac4ng	in	
a 	high-handed	fashion	and	out	of	propor4on	to	
the	plain4ff’s	breach,	 while	the	Vendor	 viewed	
the	 Purchaser	 as	 having	 chosen,	 of	 its 	 own	
voli4on,	 to	miss 	the	closing	 date,	 when	 it	 had	
the	 money	 in	 hand	 and	 could	 easily	 have	
aHended	to	the	closing.	

As 	noted	by	 the	trial	judge,	at	para.	21,	 	“it	does	
not	 lie	 with	 either	 side	 to	 accuse	 the	 other	 of	
failing	 to	 act	 in	 good	 faith.	 	 Both	 sides	 played	
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their	 moves	 carefully	 and	 showed	 each	 other	
only	their	game	face”.	

The	Court	noted	that:

	A	duty	of	good	faith	is 	required	in	contract	
law,	 but	 it	 is 	 measured	 by	 the	 specific	
rela4onship	 between	 the	 par4es.(*4)	 	 It	
very	 much	 depends	 on	 whether,	 in	 the	
par4cular	 context,	 the	 conduct	 would	 be	
regarded	as	commercially	unacceptable 	by	
reasonable	and	honest	people.	(*5).

In	other	words,	while 	the	Supreme	Court’s	
decision	in	Bhasin	puts 	a 	new	focus 	on	the	
reciprocal 	 contractual 	 du4es 	 owed	 by	
contrac4ng	 par4es,	 its 	 contribu4on	 is 	 to	
“consolidate	exis4ng	doctrinal	approaches	
and	 provide	 a 	 more	 precise	 remedial	
vocabulary”	(*6).

Where 	 the	 par4es	 have 	 a	 long-term,	
ongoing	rela4onship,	 a 	level 	of	good	faith	
may	 be 	 expected	 that	 imposes 	 flexibility	
and	 obliga4ons 	beyond	 the	 leHer	 of	 the	
contract;	 where	 they	 are	 commercially	
experienced	 buyers 	 and	 sellers 	 in	 a	
discrete,	 one-off	 transac4on,	 the	 level 	of	
contract	adherence	would	not	be	expected	
to	vary	 from	the	strict	 contractual 	terms.	
(*7)

The	Court	ruled	in	favour	of	the	Vendor,	finding	
that	the	Agreement	was	at	an	end	on	account	of	
the	 Purchaser’s 	 failure	 to	 aHend	 to	 and	
complete	the	“closing”.

The	 Court	 noted	 that	 the 	 Vendor’s	 obliga4on	
was	to	have	the	condominium	ready	 to	transfer	
to	 the	 Purchaser	 and	 to	 set	 the	 final 	 closing	
date.	 	 The 	Purchaser’s	obliga4on	was	 to	 have	
the	closing	funds	ready	 on	the	closing	date 	and	
to	pay	 them	to	the	Vendor.	 	The	Purchaser	 did	
not	have	the	obliga4on	to	take 	less 	than	full 	4tle	
or	 to	get	 4tle	a 	day	 or	 two	 late;	 likewise,	 the	
Vendor	did	not	have	an	obliga4on	to	take	a 	few	
less	dollars	or	 to	 take	the 	closing	money	 a 	few	
days	late.	 	Given	the 	rela4onship	of	vendor	and	
purchaser	 in	 a 	 discrete	 real 	estate 	deal,	 good	

faith	meant	s4cking	to	the 	contract,	not	bending	
the	contract	–	even	just	a 	liHle	bit	–	to	one	side’s	
will.

The	failure 	to	close	the	transac4on	was 	not	seen	
to	 be 	a 	minor	 technical 	breach:	 the	purchaser	
missed	the	closing	date 	by	 a	day,	 being	enough	
to	 put	 an	 end	 to	 the	 contract.	 	 His 	 failure	 to	
come	up	with	 the	funds	for	 the 	closing	 on	the	
date	set	 for	 closing	 “effec4vely	 terminated	the	
agreement	 at	 a 	4me	when	the 	[Purchaser]	was	
not	ready,	willing	and	able	to	close”.	(*8)	

Pursuant	 to	 the 	 default	 provision	 of	 the	
Agreement,	the	Court	ruled	that	the	Vendor	was	
able 	to	 retain	the 	deposit	 monies 	as 	liquidated	
damages.	 	 	 Counsel 	 for	 the 	Purchaser	 sought	
“relief	from	forfeiture”	 in	respect	of	the	deposit	
monies 	paid,	submijng	that	the 	deposit	monies	
paid	 were	 out	 of	 propor4on	 to	 any	 damages	
suffered	by	 the 	Vendor,	 it	being	unconscionable	
for	 the	 Vendor	 to	 retain	 the 	 money	 (*9).		
Counsel 	 for	 the	 Vendor	 replied	 to	 this	
submission	that,	as 	a	maHer	 of	law,	relief	 from	
forfeiture	is 	not	available	where	the	failure	was	
“apparently	deliberate”	(*10).		

The	Vendor	also	asserted	that	 the	purpose	of	a	
deposit	 is 	 to	 act	 as 	 compensa4on	 for	 the	
property	 being	off	 the 	market	 pending	 closing,	
and	 that	 since	 the 	 Agreement	 was	 properly	
brought	 to	an	 end,	 it	 was	en4tled	 to	 keep	the	
deposits.	 	 	 In	 this 	regard,	 the	Court	noted	that	
deposits	 can	 be 	 forfeited	 to	 a	 vendor	 upon	 a	
purchaser’s 	non-closing.	 	 Reviewing	 the	factual	
history	 and	 the	 payments	 made	 by	 the	
Purchaser,	 the	 Court	 found	 that	 certain	
payments	made 	by	 the	 Purchaser	 were 	in	 fact	
true 	deposits 	while 	others	were 	“payments 	on	
account	towards 	the	transac4on”.	 	Those	funds	
being	 actual	 deposits 	were 	 forfeited	 where	 as	
other	“on	account”	monies	were	ordered	to	be	
returned	by	 the 	Vendor	 to	the	Purchaser.	 	 	 It	is	
interes4ng	to	note	that	the	total 	of	the	forfeited	
deposits	–	 being	$40,000	–	were	considered	by	
the	 Court	 not	 to	 be	 out	 of	 propor4on	 to	 the	
$640,000	 purchase 	 price	 in	 terms 	 of	 being	
legi4mate	“liquidated	damages”.	
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Accordingly,	the	Purchaser	forfeited	the	$40,000	
paid	in	deposit	monies 	and	the	Agreement	was	
confirmed	to	be	at	an	end.

The	Take	Away	

The	result	 in 	this 	case	was 	no	doubt	 driven	 in	
part	 by	 the	 discrete 	 “one-off”	 contrac4ng	
framework	 that	 we 	 see	 in	 such	 real 	 estate	
transac4ons.	 	 Recall	 the	finding	 that	 in	 such	 a	
case 	“good	faith”	requires	the 	par4es 	s4cking	to	
the	terms 	of	 the 	contract	 and	not	 bending	the	
contract	–	even	just	a	liWle	bit.

While	 no4ng	 that	 contrac4ng	 par4es 	having	 a	
long-term,	 ongoing	 rela4onship	 might	 be	
expected	to	provide	certain	flexibility	in	terms	of	
obliga4ons 	 beyond	 the 	 leHer	 of	 the	 contract,	
this 	must	be	read	with	a 	degree	of	cau4on.	 	The	
par4es 	(or	for	that	maHer,	applicable 	legisla4on)	
may	provide	that	4me	is 	to	be	of	the	essence	for	
a 	par4cular	step	or	event,	informing	the	specific	
detail 	and	scope	of	a 	duty,	or	for	 that	maHer	an	
interpreta4on	 of	 the	 contract	 might	 indicate	 a	
mutual 	objec4ve	inten4on	that	 a 	contract	 term	
is	to	be	specifically	complied	with.	

This 	 all 	 points 	 to	 the 	 benefit	 of	 par4es 	being	
deliberate	in	their	contract	draking,	 in	terms	of	
sejng	 out	 expecta4ons 	 and	 requirements.		
Further,	 this	 case 	also	reveals 	that	 unintended	
results 	 may	 follow	 situa4ons	 of	 par4es 	 not	
openly	 communica4ng	 and	 being	 transparent	
during	the	performance	of	a 	contract.	 	When	in	

doubt,	 discussion	and	communica4on	may	 go	a	
long	 way	 as	 opposed	 to	 the	 par4es	 only	 ever	
showing	their	“game	face”.	

Gordon	Hearn

Endnotes
(*1)	2016	ONSC	2467
(*2)	[2014]	3	S.C.R.	494
(*3)	An	“interim	occupancy	 closing”	 is 	achieved	
upon	 the	 substan4al 	 comple4on	 of	 the 	 units	
such	 that	 the	relevant	 municipal 	authority	 will	
issue	 occupancy	 permits.	 This 	 event	 precedes	
the	actual	“closing	date”	when	the	ownership	of	
the	 condominium	 unit	 is 	 registered	 and	
transferred	over	to	the	purchaser.	
(*4)	 Yam	 Seng	 Pte	 Ltd.	 v.	 InternaIonal	 Trade	
Corp.	Ltd.	[2013]	1	All	E.R.	(Comm.)	1321
(*5)	Mid	 Essex	 Hospital	 Services	 NHS	 Trust	 v.	
Compass	 Group	 UK	 and	 Ireland	 Ltd.	 [2013]	
EWCA	Civ.	200	(C.A.)
(*6)	Edward	Belobaba,	“Good	Faith	 in	Canadian	
Contract	 Law”,	 in	 Commercial	 Law:	 Recent	
Developments	and	Emerging	Trends	(Law	Society	
of	Upper	Canada,	1985)	at	p	80.
(*7)	See	endnote	(*4)	above,	at	para.	142
(*8)	Via	Doro	Development	Inc.	v	Infusino	[2001]	
O.J.	No.	4481	(S.C.J.)	at	para.	14.
(*9)	 Edwards-Decoito	 v.	 Maple	 View	 Building	
Corp.	[2005]	O.J.	No.	5486	at	para.	28.		
(*10)	Terry	v.	Law	Society	of	Upper	Canada	
[1992]	O.J.	No.	1678	(Gen.	Div.)	at	para.	12.
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2. 	U.S.A.	News	Alert:	From	Our	Friends	at				
Dysart	Taylor	Co\er	McMonigle	&	

Montemore,	P.C.

Major	 Changes	 to	 the	 Uniform	 Straight	 Bill	 of	
Lading	EffecTve	Aug.	13,	2016
 
The	 Na4onal	Motor	 Freight	 Traffic	 Associa4on	
has 	just	made	substan4al 	changes 	to	the	terms	
and	 condi4ons	 of	 the 	Uniform	 Straight	 Bill 	of	
Lading	 to	be	effec4ve	on	 August	 13,	 2016.	 On	
July	14,	2016	the 	NMFTA	issued	Supplement	2	to	
the	Na4onal	Motor	 Freight	Classifica4on	NMFC	
100-AP.	 	 The	key	 changes 	directly	 affect	 claims	
against	 trucking	companies 	for	 lost	 or	damaged	
cargo.
	
The	 following	 changes 	 to	 the	 Terms	 and	
Condi4ons	are	par4cularly	significant:
	
Sec4on	 1.(a)	 –	 changes 	 the	 responsibility	 for	
cargo	loss 	and	damage	from	the	“carrier	or	party	
in	possession”	of	the 	cargo	to	the	“carrier	shown	
as	transpor4ng	the	property.”
	
Sec4on	1.(b)	 –	changes 	the 	burden	of	 proof	to	
require 	the	shipper	to	prove 	the	carrier	or	party	
in	possession	of	 the 	cargo	was	negligent	 rather	
than	the	carrier	 being	required	to	prove 	that	 it	
was	not	negligent.
	
Sec4on	1.(b)	--	adds 	“riots 	or	strikes”	 to	the	list	
of	 carrier	 defenses 	to	a 	cargo	 claim,	 and	adds	
“or	 any	 related	 causes”	 in	 reference	 to	 the	
en4re	list	of	defenses.
	
Sec4on	 2.	 –	 eliminates	 the 	 “reasonable	
dispatch”	 standard	 rela4ng	 to	 delay	 claims	
against	carriers,	and	simply	 says 	the	carrier	“will	
transport	the	shipment	 in	the 	regular	 course	of	
its	providing	transporta4on	services."
	
Sec4on	 3.(b)	 –	 changes 	 the	 requirement	 that	
claims 	for	 failure	 to	make	delivery	 (i.e.,	 claims	
for	 loss   of	 cargo)	must	 be 	filed	 “within	 nine	
months 	aker	 a	reasonable 	4me	for	delivery	 has	
elapsed,”	and	subs4tutes 	a 	shorter	 4me	period	
of	“not	more	than	nine 	(9)	months 	from	the	date	
of	the	bill	of	lading.”

	
The	impact	of	these	changes 	will 	be	widespread,	
because	 the 	 NMFC	 Uniform	 Straight	 Bill 	 of	
Lading	 applies 	 to	 virtually	 all 	 shipments	
transported	by	 all	carriers 	that	 are 	par4cipants	
in	the 	NMFC	 except	 shipments 	that	 are 	subject	
to	a 	prior	wriHen	 contract	 between	 the	carrier	
and	 the	 shipper.	 The 	major	 less-than-truckload	
carriers	 and	 many	 truckload	 carriers 	 are	
par4cipants 	 in	 the 	 NMFC.	 Several	 hundred	
smaller	carriers	are	also	par4cipants.
	
Both	 the	 Transporta4on	 and	 Logis4cs 	Council,	
Inc.	 (TLC)	and	NASSTRAC,	 Inc.	 (NASSTRAC)	[also	
known	as	the	Na4onal	Shippers 	Transporta4on	
Council]	 requested	 the 	 Surface	 Transporta4on	
Board	 (STB)	 to	 suspend	 and	 inves4gate	 the	
changes.	 	 TLC	 and	 NASSTRAC	 challenge 	 the	
changes 	to	 the	 terms,	 condi4ons,	 and	 rules	of	
the	USBOL	on	several	grounds,	including:
1.	 	 NMFTA	 provided	no	 advance	no4ce	to	the	
public	 and	no	opportunity	 for	 shippers 	or	other	
interested	par4es 	to	 comment	 on	or	 object	 to	
the	changes.
2.	 	 They	 violate 	 long-standing	 laws	 and	 court	
decisions	governing	carrier	defenses 	and	burden	
of	 proof	 rela4ng	 to	 motor	 carrier	 liability	 for	
cargo	loss	and	damage.
3.	 	 They	 violate 	 long-standing	 laws	 and	 court	
decisions 	 governing	 the	 establishment	 and	
enforceability	of	released	rates.	
4.	 	 They	 shorten	the	4me	limit	 for	 filing	claims	
for	undelivered	(i.e.,	lost)	cargo.
5.	 	 They	 eliminate 	 the	 “reasonable	 dispatch”	
standard	for	delay	in	delivery	of	cargo.
	
On	August	5,	2016,	the	NMFTA	filed	a 	response	
to	 the 	 TLC	 and	 NASSTRAC	 requests 	 for	
suspension	and	inves4ga4on.	 	 That	response	is	
based	on	2	basic	arguments:
1.	 	The 	STB	does 	not	have	jurisdic4on	or	power	
to	suspend	and	inves4gate	this 	maHer,	because	
it	does	not	involve	an	agreement	among	carriers	
that	has	been	approved	by	the	Board.
2.	 	 The	 USBOL	 changes	 are 	 consistent	 with	
applicable	law.

On	August	12,	2016,	the	STB	denied	the	request	
to	suspend	the	effec4veness 	of	 the	changes	to	
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the	USBOL	and	Item	360-B	based	on	the 	current	
record.	 	That	allowed	the	changes 	to	take 	effect	
on	August	13.	 	However,	the	STB	deferred	ruling	
on	 the 	 request	 to	 inves4gate.	 	 The	 Board	
requested	 the	 par4es	 to	 file	 supplemental	
pleadings	to	address:
1.	 	Whether	the	STB	has 	authority	 to	inves4gate	
this	maHer.
2.	 	What,	 if	 any,	 effect	 or	 impact	 the	Board’s	
decision	 in	 20017	 termina4ng	 approval	 of	 all	
rate	 bureau	 agreements	 has	 on	 whether	 the	
Board	 should	 inves4gate	 the	 changes	made 	to	
the	USBOL.

	
The	par4es 	must	supplement	their	pleadings 	by	
September	 12,	 2016.	 	 Replies	may	 be	filed	by	
October	 3,	 2016.	 	 In	 the	 mean4me,	 the 	new	
USBOL	terms,	condi4ons,	and	rules	are	in	effect.

Ken	Hoffman
Dysart	 Taylor	 CoWer	McMonigle	&	 Montemore,	
P.C.
www.dysarWaylor.com
816-931-2700
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3.	 ProtecTve	DirecTon	38	–	Rail	Tank	Cars

The	Minister	of	Transport,	in	accordance	with	the	
TransportaIon	 of	 Dangerous	 Goods	 Act,	 1992,	
issued	 Protec4ve	 Direc4on	 (PD)	 38	 on	 July	 13,	
2016.

This 	Protec4ve	Direc4on	further	 accelerates	the	
phase-out	of	both	jacketed	and	unjacketed	legacy	
DOT-111	tank	cars	from	being	used	for	 crude	oil	
service	in	Canada	as	of	November	1,	2016.

DOT-111	tank	cars 	were	involved	in	the	July	2013	
train	 derailment	 in	 Lac-Megan4c,	 Quebec	 in	

which	a 	number	 of	people	were	killed	and	most	
of	the	town	destroyed.	

DOT-111	tank	cars 	are	s4ll 	being	used	in	crude	oil	
service.	 They	 are	 the	 least	 crash	 resistant	 rail	
cars.	They	are	being	replaced	by	TC-117.	Below	is	
a 	graphic	from	Transport	Canada 	of	the	enhanced	
safety	features	of	the	TC-117	car.

Rui	M.	Fernandes	
F o l l ow	 Ru i	 M .	 F e r nande s	 o n	 Tw iWe r	
@RuiMFernandes	 and	 on	Linkedin.	 See 	also	his	
blog	at	hHp://transportlaw.blogspot.ca
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4.	 Autonomous	Vehicles	Cybersecurity	Best	
PracTces

Elon	Musk,	 the	 founder	 of	 Tesla 	Cars,	 predicts	
that	 in	two	years 	there	will 	be	fully	autonomous	
vehicles	 on	 the	 roads.	 What	 does	 “fully	
autonomous”	 actually	 mean?	Are	 some	 aspects	
of	car	opera4on	already	autonomous?	

T h e	 N a4on a l	 H i g hwa y	 T r affic	 S a f e t y	
Administra4on	(“NHTSA”)	of	the	U.S.A.	published	
a 	 Preliminary	 Statement	 of	 Policy	 Concerning	
Automated	Vehicles	on	May	30	2013.	The	NHTSA	
defines	vehicle	automa4on	as	having	five	levels:

No-AutomaIon	 (Level	0):	 The	driver	 is 	in	
complete	and	sole	control 	of	the 	primary	
vehicle	controls 	–	brake,	steering,	throHle,	
and	mo4ve	power	–	at	all	4mes.

FuncIon-specific	 AutomaIon	 (Level	 1):	
Automa4on	 at	 this	 level 	 involves 	one	 or	
more	specific	 control 	func4ons.	Examples	
include	electronic	stability	 control 	or	pre-
charged	 brakes,	 where	 the	 vehicle	
automa4cally	 assists 	 with	 braking	 to	
enable	the	driver	 to	regain	control 	of	the	
vehicle	 or	 stop	 faster	 than	 possible 	 by	
ac4ng	alone.

Combined	 FuncIon	 AutomaIon	 (Level	2):	
This 	level 	involves 	automa4on	of	at	 least	
two	primary	control 	func4ons 	designed	to	
work	 in	 unison	 to	 relieve	 the	 driver	 of	
control	of	those	func4ons.	An	example	of	
combined	 func4ons	 enabling	 a 	 Level 	 2	
system	 is 	 adap4ve	 cruise	 control 	 in	
combina4on	with	lane	centering.

Limited	 Self-Driving	 AutomaIon	 (Level	3):	
Vehicles 	at	this 	level 	of	automa4on	enable	
the	driver	to	cede	full 	control 	of	all 	safety-
cri4cal 	 func4ons 	under	 certain	 traffic	 or	
environmental 	 condi4ons	 and	 in	 those	
condi4ons 	to	rely	heavily	on	the 	vehicle 	to	
monitor	 for	 changes 	 in	 those 	 condi4ons	
requiring	transi4on	back	to	driver	control.	
The	driver	 is 	expected	to	be	available 	for	
occasional 	 control,	 but	 with	 sufficiently	
comfortable	 transi4on	 4me.	 The 	Google	
car	 is	 an	 example	 of	 limited	 self-driving	
automa4on.

Full	Self-Driving	AutomaIon	(Level	4):	The	
vehicle	 is 	designed	 to	perform	all	safety-
cri4cal	 driving	 func4ons 	 and	 monitor	
roadway	 condi4ons	 for	 an	 en4re	 trip.	
Such	a 	design	an4cipates 	that	 the	driver	
will 	 provide 	 des4na4on	 or	 naviga4on	
input,	but	 is 	not	 expected	to	be	available	
for	 control	 at	 any	 4me	 during	 the	 trip.	
This	 inc ludes 	 both	 occupied	 and	
unoccupied	vehicles.

A	 joint	 policy	 update	 to	 the 	 Preliminary	
Statement	 noted	 above 	 was 	 issued	 by	 the	
Department	 of	Transporta4on	and	the	NHTSA	 in	
2016.	 (*1)	The	key	aspect	of	the 	update	was	the	
following:	

DOT	and	NHTSA	policy	 is 	to	facilitate 	and	
encourage	 wherever	 possible	 the	
development	 and	 deployment	 of	
technologies	 with	 the 	 poten4al	 to	 save	
lives.	 To	 that	 end,	 NHTSA	 will	 use	 all	
available	 tools	 to	 determine	 the	 safety	
poten4al 	 of	 new	 technologies;	 to	
eliminate	obstacles	that	would	prevent	or	
delay	 technology	 innova4ons	 from	
realizing	that	safety	poten4al;	and	to	work	
with	 industry,	 governmental 	 partners 	 at	
all 	 levels,	 and	 other	 stakeholders 	 to	
develop	 or	 encourage	 new	 technologies	
and	 accelerate	 their	 adop4on	 where	
appropriate.	

The	 rapid	 development	 of	 emerging	
automa4on	 technologies 	 means	 that	
par4ally	 and	fully	automated	vehicles	are	
nearing	 the	 point	 at	 which	 widespread	
deployment	 is 	 feasible.	 Essen4al 	 to	 the	
safe	 deployment	 of	 such	 vehicles	 is 	 a	
rigorous 	 tes4ng	 regime	 that	 provides	
sufficient	 data 	 to	 determine	 safety	
performance	and	help	policymakers	at	all	
levels 	 make	 informed	 decisions 	 about	
deployment.	 Industry	 plays	 a	key	 role	 in	
this 	 process 	 by	 both	 conduc4ng	 such	
tes4ng	 and	 in	 providing	 data	 that	
e s tab l i sh	 the	 sa fe ty	 benefits	 o f	
automa4on	technologies 	that	 exceed	the	
current	level	of	roadway	safety.	Within	six	
months,	NHTSA	will 	propose	best-prac4ce	
guidance	 to	 industry	 on	 establishing	
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principles 	 of	 safe 	 opera4on	 for	 fully	
autonomous	vehicles 	(vehicles 	at	 Level	4	
on	the	scale	established	in	NHTSA’s 	2013	
preliminary	policy	statement).

Some	 of	 the 	 most	 significant	 concerns	 with	
autonomous 	 vehicles 	 are	 cybersecurity	 and	
privacy	Protec4on.	In	July	of	2014,	a	group	of	U.S.	
automakers	 created	 Auto	 Informa4on	 Sharing	
and	Analysis	Centre	(“AISAC”).	 The	aim	 is 	for	 its	
members 	to	iden4fy	and	share	informa4on	about	
threats	 and	 vulnerabili4es	 regarding	 connected	
vehicles 	 and	 to	 analyze	 those	 threats 	 and	
vulnerabili4es 	 and	 come	 up	 with	 solu4ons.	
Connected	 vehicles 	already	 exist	 today	 in	 some	
form	 of	 level 	 2	 on	 the	 scale 	 established	 in	
NHTSA’s 	2013	preliminary	 policy	 statement.	 And	
researchers	 recently	 have	 demonstrated	 how	
cyber	 security	 is	 already	 a	 primary	 concern	 in	
some 	 of	 today’s	 vehicles.	 In	 2015	 researchers	
demonstrated	 “how	 aHackers	 could	 take	
complete	 remote	 control	 of	 a	 2014	 Jeep	
Cherokee’s 	 braking,	 steering,	 and	 other	 cri4cal	
systems	from	10	miles	away	while	the	vehicle	was	
traveling	 at	 70	 miles	 per	 hour.	 The	 exploit	
resulted	 in	 Chrysler	 recalling	 some	 1.4	 million	
vehicles	 so	 it	 could	 mi4gate 	 the	 vulnerability	
exploited	by	the	researchers	for	the	demo.”	(*2)

On	 July	 21,	 2016	 AISAC	 published	 its	 execu4ve	
summary	 AutomoIve	 Cybersecurity	 Best	
PracIces.	 	 It	 is 	an	update	on	 its 	Framework	 for	
AutomoIve	 Cybersecurity	 Best	 PracIces	
published	 in	 January	 2016	 the	 Alliance	 of	
Automobile	Manufacturers 	and	the	Associa4on	of	
Global 	 Automakers.	 The 	 following	 topics 	 are	
covered:	

Governance
-	 Define	 execu4ve	 oversight	 for	 product	
security.
-	 Func4onally	 align	 the	 organiza4on	 to	
address	 vehicle	 cybersecurity,	 with	 defined	
roles	 and	 responsibil i4es	 across	 the	
organiza4on.
-Communicate 	 oversight	 responsibility	 to	 all	
appropriate	internal	stakeholders.
-	Dedicate	appropriate	resources 	to	cybersecurity	
ac4vi4es	across	the	enterprise.
-	 Establish	 governance	 processes 	 to	 ensure	
compliance	 with	 regula4ons,	 internal 	 policies,	
and	external	commitments.

Risk	Assessment	and	Management
-	 Establish	 standardized	 processes 	 to	 iden4fy,	
measure,	 and	priori4ze	sources	of	 cybersecurity	
risk.
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-	 Establish	 a 	 decision	 process 	 to	 manage	
iden4fied	risks.
-	 Document	 a 	 process 	 for	 repor4ng	 and	
communica4ng	risks	to	appropriate	stakeholders.
-	Monitor	and	evaluate	changes	in	iden4fied	risks	
as	part	of	a	risk	assessment	feedback	loop.
-	Include	the	supply	chain	in	risk	assessments.
-	 Establish	 a 	process 	to	 confirm	 compliance	by	
cri4cal 	suppliers 	to	verify	 security	 requirements,	
guidelines,	and	trainings.
-	 Include	a	risk	 assessment	 in	the	 ini4al 	vehicle	
development	stage,	and	reevaluate 	at	each	stage	
of	the	vehicle	lifecycle.

Security	by	Design
-	Consider	 commensurate	security	 risks 	early	 on	
and	at	key	stages	in	the	design	process.
-	Iden4fy	and	address 	poten4al 	threats 	and	aHack	
targets	in	the	design	process.
-	Consider	 and	understand	appropriate	methods	
of	aHack	surface	reduc4on.
-	 Layer	 cybersecurity	 defenses 	 to	 achieve	
defense-in-depth.
-	 Iden4fy	 trust	 boundaries 	 and	 protect	 them	
using	security	controls.
-	 Include	 security	 design	 reviews 	 in	 the	
development	process.
-	 Emphasize	 secure 	 connec4ons 	 to,	 from,	 and	
within	the	vehicle.
-	 Limit	 network	 interac4ons	 and	 help	 ensure	
appropriate	separa4on	of	environments.
-	Test	hardware	and	sokware	to	evaluate 	product	
integrity	 and	 security	 as	 part	 of	 component	
tes4ng.
-	 Perform	 sokware-level	 vulnerability	 tes4ng,	
including	sokware	unit	and	integra4on	tes4ng.
-	Test	and	validate 	security	systems 	at	the 	vehicle	
level.
-	Authen4cate	and	validate	all 	sokware	updates,	
regardless	of	the	update	method.
-	Consider	data 	privacy	risks 	and	requirements 	in	
accordance	with	the 	Consumer	Privacy	Protec4on	
Principles	for	Vehicle	Technologies	and	Services.

Threat	DetecIon	and	ProtecIon
-	Assess 	risk	and	disposi4on	of	iden4fied	threats	
and	 vulnerabili4es 	 using	 a 	 defined	 process	
consistent	 with	 overall 	 risk	 management	
procedures.

-	 Inform	 risk-based	 decisions	 with	 threat	
monitoring	 to	 reduce	 enterprise	 risk	 by	
understanding	 and	 an4cipa4ng	 current	 and	
emerging	threats.
-	 Iden4fy	 threats 	 and	 vulnerabili4es 	 through	
various 	 means,	 including	 rou4ne	 scanning	 and	
tes4ng	of	the	highest	risk	areas.
-	 Support	 anomaly	 detec4on	 for	 vehicle	
opera4ons 	 systems,	 vehicle	 services,	 and	 other	
connected	 func4ons,	 with	 considera4ons	 for	
privacy.
-	 Outline 	 how	 the	 organiza4on	 manages	
vulnerability	disclosure	from	external	par4es.
-	Report	threats 	and	vulnerabili4es	to	appropriate	
third	par4es	based	on	internal	processes.

Incidence	Response	and	Recovery
-	Document	 the 	incident	response	lifecycle,	 from	
iden4fica4on	 and	 containment	 through	
remedia4on	and	recovery.
-	Ensure 	an	incident	response 	team	is 	in	place	to	
coordinate	 an	 enterprise-wide	 response 	 to	 a	
vehicle	cyber	incident.
-	 Perform	 periodic	 tes4ng	 and	 incident	
simula4ons	 to	 promote	 incident	 response 	team	
prepara4on.
-	 Iden4fy	 and	 validate	 where 	 in	 the	 vehicle 	an	
incident	originated.
-	 Determine	 actual	 and	 poten4al 	 fleet	 wide	
impact	of	a	vehicle	cyber	incident.
-	 Contain	an	 incident	 to	 eliminate 	or	 lessen	 its	
severity.
-	 Promote 	 4mely	 and	 appropriate 	 ac4on	 to	
remediate	a	vehicle	cyber	incident.
-	 Restore	 standard	 vehicle	 func4onality	 and	
enterprise	 opera4ons;	 address 	 long-term	
implica4ons	of	a	vehicle	cyber	incident.
-	 No4fy	 appropriate 	 internal	 and	 external	
stakeholders	of	a	vehicle	cyber	incident.
Improve	incident	response 	plans 	over	4me	based	
on	lessons	learned.

Training	and	Awareness
-	 Establish	 training	 programs 	 for	 internal	
stakeholders	across	the	motor	vehicle	ecosystem.
-	 Include	 IT,	 mobile,	 and	 vehicle-specific	
cybersecurity	awareness.
-	 Educate	 employees 	 on	 security	 awareness,	
roles,	and	responsibili4es.

INVESTOR NEWSLETTER ISSUE N°3	 FALL  2008FERNANDES HEARN LLP NEWSLETTER	 JUNE 2016 PAGE 12



-	Tailor	training	and	awareness	programs	to	roles.

CollaboraIon	and	 Engagement	with	 Appropriate	
Third	ParIes
-	 Review	 informa4on	 and	 data 	 using	 a	
standardized	classifica4on	process 	before	release	
to	third	par4es.
-	Engage	with	industry	 bodies,	such	as 	the	Auto-
ISAC,	 Auto	 Alliance,	 Global 	 Automakers,	 and	
others.
-	Engage	with	governmental 	bodies,	including	the	
Na4onal 	 Highway	 Traffic	 Safety	 Administra4on,	
NIST,	 Department	 of	 Homeland	Security,	 United	
States	 Computer	 Emergency	 Readiness	 Team,	
Federal	Bureau	of	Inves4ga4on,	and	others.
-	 Engage 	 with	 academic	 ins4tu4ons	 and	
cybersecurity	 researchers,	 who	 serve 	 as	 an	
addi4onal 	 resource	 on	 threat	 iden4fica4on	 and	
mi4ga4on.
-	 Form	 partnersh ips	 and	 co l labora4ve	
agreements	to	enhance	vehicle	cybersecurity.

A	 number	 of	 issues 	 and	 ques4ons 	 arise	 from	
these	best	prac4ces	guide:	

1.	 The 	prac4ces 	are 	not	mandatory	 and	there	is	
no	mechanism	for	enforceability.
2.	 What	 is 	 the	 cost	 of	 implemen4ng	 the 	 best	
prac4ces 	 and	 will 	 the 	 auto	 makers 	 voluntarily	
incur	these	costs?	
3.	There	is	no	4meline	for	implementa4on.	
4.	 If	 the	best	 prac4ces	are	 implemented	 in	 the	
U.S.,	will 	auto	makers 	voluntarily	 implement	 the	
prac4ces 	 in	 Canada	 and	 comply	 with	 exis4ng	
Canadian	laws?	
5.	Will 	foreign	automobile 	manufacturers 	follow	
suit?		

Rui	M.	Fernandes	
F o l l ow	 Ru i	 M .	 F e r nande s	 o n	 Tw iWe r	
@RuiMFernandes	 and	 on	 Linkedin.	 See	 also	his	
blog	at	hHp://transportlaw.blogspot.ca

Endnotes
(*1)	www.nhtsa.gov/sta4cfiles/rulemaking/pdf/
Autonomous-Vehicles-Policy-Update-2016.pdf
(*2)	hHp://www.darkreading.com/
vulnerabili4es---threats/auto-industry-isac-
releases-best-prac4ces-for-connected-vehicle-
cybersecurity/d/d-id/1326347
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5.	Flying	to	Canada?	New	Entry	Requirement	in	
Effect	for	Certain	Foreign	NaTonals

The	Canadian	Government	has 	implemented	new	
entry	 requirements 	 for	 visa-exempt	 foreign	
na4onals 	who	fly	or	 transit	through	Canada.	(*1)	
A	“visa-exempt	foreign	na4onal”	is 	a	person	who	
is 	not	 a	Canadian	ci4zen	or	 permanent	 resident	
and	who	does 	not	 normally	 need	a 	visa 	to	enter	
the	country.	 These	individuals 	will 	now	need	an	
electronic	 travel 	 authoriza4on	 (eTA)	 to	 enter	
Canada.

The	eTA	 is 	electronically	 linked	to	your	 passport	
and	 is 	valid	 for	 a 	five	 year	 period	or	 un4l 	your	
passport	 expires,	 whichever	 is	 shorter.	
Accordingly,	 individuals	 must	 travel 	 with	 the	
passport	 that	 they	 used	 to	 apply	 for	 the	 eTA.	
Entry	 requirements	 for	 other	 methods	of	 travel	
(i.e.	land	and	sea)	have	not	changed.

The	 new	 entry	 requirement	 has 	been	 in	 effect	
since	March	15,	2016;	however,	there	is 	currently	
a 	 “leniency	 period”	 un4l	 September	 29,	 2016.	
Un4l 	that	 date,	 travellers 	can	 board	 their	 flight	
without	an	eTA	as 	long	as 	they	have	appropriate	
travel	documenta4on,	such	as	a	valid	passport.

Ci4zens 	of	other	 countries	who,	 un4l 	now,	 have	
not	 needed	a 	visa 	to	enter	 Canada 	will 	need	to	
apply	 for	an	eTA.	 The	requirements 	do	not	apply	
to	 ci4zens	 of	 the	United	 States 	 and	 individuals	
travelling	with	a 	valid	Canadian	 visa.	 	 Canadian	
permanent	residents 	do	not	need	an	eTA	but	will	
s4ll 	 need	 their	 permanent	 resident	 card	 when	
travelling.	U.S.	permanent	 residents 	will 	need	an	

eTA	as	well 	as	their	U.S.	Green	Card.	Students	and	
temporary	 workers 	 from	 countries 	 requiring	 an	
eTA	will 	also	need	to	apply	if	they	intend	to	travel	
to	and	from	Canada 	by	 air	 if	 they	 received	their	
student	or	work	permit	prior	to	August	1,	2015.

The	 following	 individuals	 are	 also	 exempt	 from	
the	eTA	requirement:	Foreign	na4onals	who	seek	
to	enter	and	remain	in	Canada 	solely	(i)	as 	a	crew	
member	 of	a 	means 	of	 transporta4on	that	may	
be	used	for	 transporta4on	by	 air	 or	who	seek	to	
enter	 to	become	a 	member	of	such	a 	crew	or	 (ii)	
who	seek	to	enter	to	transit	through	Canada	aker	
working	 or	 to	 work	 as 	a 	crew	 member,	 if	 they	
possess 	a	4cket	for	departure	from	Canada 	within	
24	hours	of	their	arrival.

Travellers 	must	apply	for	an	eTA	before	they	book	
their	flight	to	Canada 	using	the	online 	applica4on	
on	the	Government	of	Canada’s 	website.	The	eTA	
costs 	$7	 and	 a	 passport,	 credit	 card	 and	email	
address	 are	 needed	 to	 apply.	 According	 to	 the	
Government	of	Canada’s 	website,	 it	only	 takes 	a	
few	minutes 	to	apply	and	receive	your	eTA	so	last	
minute	applica4ons 	can	 be	done 	on	any	 device	
with	an	internet	connec4on,	if	needed.	

Jaclyne	Reive

TwiWer:	@jaclyne_reive	
Blog:	hWps://jaclynereive.wordpress.com

Endnotes
(*1)	“Electronic	Travel	Authoriza4on	(eTA)”	
Government	of	Canada,	online:	<hHp://
www.cic.gc.ca/english/visit/eta.asp>
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6.	 Extending	LimitaTon	Periods:	New	
Developments	Regarding	the	Doctrines	of	
“Discoverability”	and	“Special	Circumstances”	

Statutes 	of	limita4ons	exist	 in	most	 jurisdic4ons,	
requiring	 claims	 to	 be	 made 	 within	 set,	
reasonable	periods	of	4me.

One	 of	 the	 policy	 ra4onales	 in 	 support	 of	
limita4on	periods 	is 	to	promote	“certainty”	in	the	
law.	 	In	reality,	though,	 the	case	law	interpre4ng	
Canada’s	limita4ons	periods	can	be	something	of	
a	conundrum.

The	 recently	 reported	 Ontario	 decision	 of	
Elaiathamby	v.	State	Farm	is 	a	case	in	point.	(*1)		
It	 surprisingly	 opens	up	ques4ons 	about:	 (i)	 the	
day	 to	begin	coun4ng	a	limita4on	period,	and	(ii)	
the	ability	 of	courts	to	address 	unfairness 	in	the	
applica4on	of	a	limita4on	period.

LimitaIons	Background

Ontario’s	LimitaIons	Act,	 2002	 (“Act”)	came	into	
force 	 on	 January	 1,	 2004,	 with	 a	 view	 to	
simplifying	the	limita4ons 	system	in	Ontario.	(*2)		
Like	 similar	 legisla4on	 in 	 a	 number	 of	 other	
provinces,	the	new	Act	was 	enacted	to	provide 	a	
basic	two-year	 limita4on	period	for	most	 causes	
of	 ac4on,	 running	 from	 the	 day	 that	 a 	 claim	
occurs	or	the	day	that	it	is	“discovered”.

By	 its 	own	 language,	 the	Act	 does	not	 apply	 to	
certain	 types 	of	 proceedings.	 	 For	 example,	 it	
does 	not	 apply	 to	 real 	 estate 	maHers	 that	 are	
addressed	by	the 	Real	Property	LimitaIons	Act	or	
to	pseudo-criminal 	maHers 	that	are	governed	by	
the	 Provincial	 Offences	 Act.	 (*3)	 The	 Act	 also	
contains 	a	 schedule	 sejng	 out	 a	 list	 of	 other	
legisla4on	 that	 is 	not	 subject	 to	 its 	applica4on.
(*4)	 	 For	 example,	 the 	 schedule 	 provides 	 that	
certain	 sec4ons 	 of	 the	 Insurance	 Act	 take	
precedence	to	it.(*5)

Sec4on	 19(5)	 extends 	certain	 provisions 	of	 the	
new	 Act	 to	 all	 claims,	 even	 those 	 covered	 by	
legisla4on	 that	 is	 set	 out	 in	 the 	Schedule.	 	 For	
example,	 it	 prevents 	 4me	 running	 against	
children	 and	 incapable 	 persons,	 and	 during	

alterna4ve	dispute	resolu4on	processes,	such	as	
arbitra4ons.

Sec4on	 5	 of	 the	 new	 Act	 codifies 	 the	
“discoverability”	 principle.	 Briefly,	 this 	 principle	
provides	that	 the	coun4ng	of	4me	is	postponed	
un4l	the	date	the	aggrieved	party	knew	about	the	
relevant	 facts,	 or	 the 	 date	 it	 ought	 to	 have	
known.	 	 In	effect,	4me	is 	tolled	un4l 	a 	cause 	of	
ac4on	 is 	“discovered”	 or	 “discoverable”.	 	 Thus,	
the	date	of	“discoverability”	is 	a	tool 	that	changes	
the	day	that	the	coun4ng	starts.

A	 parallel	 common	 law	 principle	 that	 was 	 not	
enshrined	 in	 the	 LimitaIons	 Act,	 2002,	 was	
“special 	circumstances”.	 	 In	 short,	 the	doctrine	
had	given	common	 law	courts 	the 	discre4on	to	
extend	 a	limita4on	period	aker	 its 	expira4on,	 if	
the	 circumstances	 warranted	 it.	 	 A	 common	
example 	was 	a 	“slip”	 at	 a	 law	 office,	 so	 that	 a	
claim	was 	accidentally	 filed	out	of	4me.	 	Since	it	
would	 have	been	 inequitable	 to	 the	plain4ff	 to	
bar	 its 	claim,	 the	courts	would	regularly	 correct	
the	problem.		Some4mes,	it	was	also	used	to	add	
new	 par4es	 to	 ongoing	 li4ga4on,	 when	 they	
should	have	been	added	in	the	first	place.

The	 “old”	 law	 was	 turned	 on	 its 	 head	 by	 the	
Ontario	Court	of	Appeal 	in	2008	 in	a 	case	called	
Joseph	 v.	 Paramount	 Canada’s	 Wonderland	
(“Canada’s	Wonderland”).(*6)	 	 In	 that	 case,	 the	
plain4ff	had	been	injured	at	 an	amusement	 park	
and	 the 	 park	 had	 actual 	 warning	 of	 the	 likely	
li4ga4on	 almost	 from	 the 	 start.	 However,	 the	
lawyer’s 	“4ckler”	(reminder)	system	failed	due	to	
a 	vaca4on	at	his 	office 	and	the	claim	was 	issued	
out	of	4me.	 	It	was 	a 	classic	circumstance	for	the	
applica4on	of	 the	doctrine.	 	However,	 the	Court	
of	Appeal 	did	away	with	judges’	discre4on	to	cure	
such	an	unfortunate 	mistake	on	grounds 	that	one	
of	 the	 purposes 	 of	 the 	 new	 legisla4on	 was	 to	
promote 	certainty.	 	 Two	years	really	meant	 two	
years.

Since 	 Canada’s	 Wonderland,	 it	 is 	 commonly	
understood	 by	 the	 legal 	 community	 that	 two	
years	is 	a	hard-and-fast	rule 	for	claims	covered	by	
the	new	Act,	subject	to	discoverability;	and	that	a	
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slip	 could	 not	 be	 cured	 by	 the	 “special	
circumstances”	doctrine.

Discoverability	And	Special	Circumstances	Outside	
Of	The	Act

The 	 facts	 in 	 Elaiathamby	 v.	 State	 Farm	
(“Elaiathamby”),	 are	 slightly	 more 	 complicated	
than	the 	Canada’s	Wonderland	facts,	although	it	
was 	 also	 a 	 personal 	 injury	 maHer.	 	 In	
Elaiathamby,	 the 	plain4ff	 arbitrated	 a	 statutory	
accident	 benefits 	 claim	 with	 his 	 insurer,	 State	
Farm,	arising	from	a 	motor	vehicle	accident.	 	The	
issue	was 	whether	Mr.	Elaiathamby	 was	actually	
involved	in	the	accident.	 	He	later	 commenced	a	
tort	claim	for	damages 	that	he	allegedly	sustained	
in	the 	accident,	 which	proceeded	in	 the	Ontario	
Superior	Court	of	Jus4ce.

The	case	became	procedurally	 interes4ng,	when	
Mr.	Elaiathamby	amended	his 	Statement	of	Claim	
to	 allege 	 that	 State	 Farm	 ought	 to	 pay	 him	
damages,	including	puni4ve	damages,	for	the 	way	
that	 it	 had	 handled	his	accident	 benefits	 claim.		
He	 also	 made	 a 	 claim	 that	 the 	 insurer	 had	
breached	 the 	 Human	 Rights	 Code.	 	 Mr.	
Elaiathamby	 alleged	 that	 he	 only	 “discovered”	
sufficient	 facts 	to	ground	the 	new	 claims	during	
the	Examina4on	for	Discovery	 process 	in	the	tort	
ac4on.

The	Honourable	Mr.	Jus4ce	Faieta 	found	that	the	
new	 claims 	 were	 statute-barred,	 including	
because	the 	“discoverability”	 principle 	no	 longer	
applied	to	the	relevant	part	of	the	Insurance	Act.		
In	this 	regard,	His 	Honour	first	 reasoned	that	the	
drakers 	of	 the	 Insurance	 Act	 gave	no	indica4on	
that	 the 	statutory	 period	ought	 to	be	subject	 to	
“discoverability”.	 	 Secondly,	 he	considered	that	
sec4on	 19(5)	 of	 the	 LimitaIons	 Act,	 2002	 was	
limited	 in 	scope,	 for	 example	to	protect	 against	
the	 running	 of	 4me	 for	 minors.	 Since	 sec4on	
19(5)	did	not	explicitly	extend	the 	discoverability	
principle	 (now	 codified	 in	 sec4on	 5)	 to	 the	
legisla4on	 listed	 in	 the 	 schedule,	 the 	 omission	
must	have	been	purposeful.	 	In 	other	words,	His	
Honour	 reasoned	 that	 the	 legislature	 intended	
for	 the	 Insurance	 Act	 to	 be 	 free	 from	
“discoverability”.

Unfortunately,	 there	 was 	 no	 discussion	 in	 His	
Honour’s 	 reasons 	 regarding	 the	 fact	 that	 the	
“discoverability”	principle	existed	at	common	law	
prior	to	the	enactment	of	the	Act	It	is 	unclear	why	
the 	 Insurance	 Act	 ought	 to	 be 	 interpreted	
differently	 today	 than	 it	 would	 have	 been	
interpreted	prior	to	2004.

In	 any	 event,	 on	 the	 facts,	 His 	 Honour	 also	
disbel ieved	 the	 plain4ff	 general ly.	 Mr.	
Elaiathamby	 could	not	 sa4sfy	 that	Court	 that	 he	
had	only	 been	 able	 to	 “discover”	 the	necessary	
facts	at	the	Examina4ons	for	Discovery.	

With	 respect	 to	 the	 “special 	 circumstances”	
doctrine,	 His 	 Honour’s 	 ruling	 was 	 similarly	
drama4c.		He	found	that	the	lack	of	any	reference	
to	it	in	the	new	Act	was	sufficient	to	do	away	with	
it.

In	dealing	with	“special 	circumstances”,	the 	Court	
noted	 that	 sec4on	 20	 of	 the	 Act	 explicitly	
provides	that	the 	new	legisla4on	“does	not	affect	
the	extension,	suspension	or	other	varia4on	of	a	
limita4on	period	or	 other	 4me 	limit	 by	 or	under	
another	 Act”.	 	 However,	 His 	Honour	 concluded	
that	the	doctrine	of	“special 	circumstances”	arose	
in	equity	and	not	“by	or	under”	the	Insurance	Act.		
In	any	event,	the	Court	also	found	that	there 	was	
nothing	 special 	 or	 peculiar	 about	 the	 facts 	 at	
issue.	 	 Thus,	 Mr.	 Elaiathamby	 would	 have 	 lost	
even	if	the	doctrine	remained	applicable.

His 	Honour	did	not	 explicitly	 apply	 sec4on	20	 to	
the	“discoverability”	issue,	but	presumably	would	
have	come	to	the	same 	conclusion.	 	Aker	all,	the	
word	 “discoverability”	 is 	 not	 found	 in	 the	
Insurance	Act.

In	the	result,	the	Court	found	that:

(i.)	 the	principle 	of	“discoverability”	 does	
NOT	 apply	 to	 ac4ons 	 governed	 by	
legisla4on	 listed	 in	 the	 schedule	 to	
the	 LimitaIons	 Act,	 2002	 (such	 as 	 the	
Insurance	Act),	unless 	the 	other	legisla4on	
specifically	contemplates	it,	and
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( i i . )	 t h e	 d o c t r i n e	 o f	 “ s p e c i a l	
circumstances”	does	NOT	apply	to	ac4ons	
governed	 by	 such	 legisla4on,	 for	 similar	
reasons.

The 	 Court	 also	 went	 on	 to	 make	 other	
conclusions 	 that	 were	 damning	 to	 the 	 Mr.	
Elaiathamby’s	 case,	 including	 a	 finding	 that	 the	
human	 rights	 complaint	 was 	 not	 a 	 reasonable	
cause	of	ac4on,	and	ought	to	be	struck.		Thus,	the	
limita4ons 	issues	will 	not	be	addressed	on	appeal	
to	a	higher	court,	as 	there	would	be	no	prac4cal	
benefit	to	Mr.	Elaiathamby	 to	pursue	it.	 	 Rather,	
the	issues	will	have	to	await	 further	resolu4on	in	
other	cases.

An	Open	QuesIon

Interes4ngly,	 The	Honourable 	Mr.	 Jus4ce	 Faieta	
acknowledged	 in	 his 	 reasons	 for	 judgment	 that	
the	 Supreme	 Court	 of	 Canada 	 had	 recently	
discussed	 the	bounds 	of	 the	doctrine	of	“special	
circumstances”	 in	 an	 Ontario	 context	 in	 a	 case	
called	CIBC	v.	Green	(“CIBC”).(*7)		His	Honour	said	
that	 the	 Supreme	 Court	 of	 Canada	 had	
“acknowledged”	 that	 the 	con4nuing	 applica4on	
of	the	doctrine	was	“not	seHled	in	Ontario”.		

In	 the	CIBC	 case,	 the 	Supreme	Court	 of	 Canada	
simply	 found	that	the	doctrine 	was 	of	no	use	for	
the	plain4ffs 	on	the	facts	of	 their	 case	because	
their	claims 	were	subject	to	a 	requirement	under	
the	Ontario 	SecuriIes	Act	 to	obtain	leave	of	the	
court.		Since 	the 	plain4ffs	had	not	obtained	leave,	
the	 ques4on	 of	 “special	 circumstances”	 was	

moot.	 	As	a	result,	the 	Supreme	Court	of	Canada	
did	not	 address	the	absence 	of	any	 reference 	to	
the	doctrine	in	the 	new	Act	and	it	did	not	suggest	
that	the	common	law	had	been	altered.

Thus,	 it	is 	open	to	a 	future 	plain4ff	to	argue	that	
Elaiathamby	v.	 State	Farm	was	wrongly	 decided.		
T h e r e 	 i s 	 s ome	 l i k e l i h o o d	 t h a t	 b o t h	
“discoverability”	and	“special 	circumstances”	will	
be	 applied	 to	 ac4ons 	 governed	 by	 other	 Acts,	
unless 	 that	 other	 legisla4on	 specifically	 ousts		
their	applica4on.	

In	the 	interim,	the	law	is 	as 	muddied	as 	ever.		The	
only	way	to	stay	safe	is	to	have	a 	claim	issued	as	
quickly	as	possible.

Alan	S.	Cofman

Endnotes

(*1)	2016	ONSC	2258.
(*2)	S.O.	2002,	c.	25,	Sched.	B
(*3)	supra	note	1,	sec4on	2(1).
(*4)	also	see	sec4on	19(1).
(*5)	sec4ons	148,	statutory	 condi4on	14,	 sec4on	
259.1	 and	 sec4on	 281.1.	 	 Sec4on	 281.1	 (now	
repealed)	 provided	 a	 two-year	 limita4on	period	
for	an	arbitra4on	or	other	proceeding	to	address	
an	 insurer’s 	 refusal 	 to	 pay	 (such	 as	 for	 the	
arbitra4on	of	Mr.	Elaiathamby’s	accident	benefits	
claim).
(*6)	2008	ONCA	469.
(*7)	2015	SCC	60.

INVESTOR NEWSLETTER ISSUE N°3	 FALL  2008FERNANDES HEARN LLP NEWSLETTER	 AUGUST 2016 PAGE 17



FERNANDES HEARN LLP NEWSLETTER	 AUGUST 2016 PAGE 18

DISCLAIMER & TERMS 
This  newsletter is published to keep our clients  and friends informed of new and important  legal developments. It  is 
intended for information purposes only and does not constitute legal advice. You should not act  or fail to act on anything 
based on any of the material contained herein without first  consulting with a lawyer. The reading, sending or receiving of 
information from or via the newsletter does not create a lawyer-client relationship. Unless otherwise noted, all content on 
this  newsletter (the "Content") including images, illustrations, designs, icons, photographs, and written and other materials 
are copyrights, trade-marks and/or other intellectual properties owned, controlled or licensed by Fernandes Hearn LLP. The 
Content may not be otherwise used, reproduced, broadcast, published,or retransmitted without the prior written permission 
of Fernandes Hearn LLP.

Editor: Rui Fernandes, Articles Copyright Fernandes Hearn LLP, 2016

Photos: Rui Fernandes, Copyright 2016, except photos at pages 2 and 11.

To Unsubscribe email us at: info@fernandeshearn.com

FERNANDES HEARN LLP

155 University Ave. Suite 700 

Toronto ON M5H 3B7

416.203.9500 (Tel.)    416.203.9444 (Fax)

CONTEST
This	month	we	are	giving	away	a	complimentary	4cket	for	aHendance	at	our	annual	seminar	day	-	
January	19th	2017	in	Toronto	-	for	the	first	individual	to	email	us	the	name	of	loca4on	at	photograph	
on	page	14.		Email	your	answer	to	info@fernandeshearn.com	with	a	subject	line	"NewsleHer	
contest".	First	response	with	the	correct	answer	wins.

mailto:info@fernandeshearn.com
mailto:info@fernandeshearn.com
mailto:info@fernandeshearn.com
mailto:info@fernandeshearn.com

