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FERNANDES HEARN LLP                                                         SEPTEMBER 2016

Platypus	Marine,	Inc.	v	The	Owners	and	All	Others	Interested	in	the	Ship	
“Tatu”	and	the	Ship	“Tatu”,	2016	FC	501	

The	 plain2ff,	 Platypus 	Marine	 Inc.	 a	Washington	 State 	Corpora2on,	
sued	both	in	 personam	 and	 in	 rem	 the	Ship	 Tatu	and	 its 	owners	for	
$385,508.92	USD	 (*1)	plus	interest	 at	Admiralty	 rates	or	 pursuant	 to	
the	 Bri2sh	 Columbia 	 or	 Canadian	 Interest	 Act	 along	 with	 costs,	
condemna2on	of	the	vessel,	if	required,	and	other	relief.

The	plain2ff	 brought	a 	mo2on	for	 payment	of	the	claimed	monies 	in	
respect	of	certain	invoices 	for	maintenance 	and	repair	to	the	ship	Tatu	
that	 had	been	 rendered	 to	the	defendants	and	 for	 other	 procedural	
remedies.	The	mo2ons 	judge	found	that	the	defendants	owed	the	said	
amount	 exclusive	of	 interest.	 The	 defendant’s 	mo2on	 regarding	 the	
dismissal 	of	the	interest	claim	was 	heard	separately.	The	mo2ons	judge	
considered	whether	the	plain2ff	was 	en2tled	to	interest	claimed	in	the	
amount	of	$100,000	USD.

Facts

The	plain2ff	 provided	repairs,	maintenance	and	 refurbishment	 to	the	
ship	Tatu,	 at	 the	plain2ff’s 	facili2es	in	Port	Angeles,	Washington.	 The	
plain2ff	provided	an	es2mate	outlining	the 	contemplated	work,	which	
es2mate 	was	accepted	and	signed	on	behalf	of	the	Owner	of	the 	Tatu.	
There	was	no	reference	to	interest.

Throughout	the 	period	of	 repair,	 the	plain2ff	rendered	ten	invoices 	to	
the	defendants	in	respect	of	the 	ongoing	work	done	on	the	Tatu.	Each	
invoice 	stated	 	 “INVOICE	DUE	 UPON	RECEIPT”,	 with	no	reference	to	
interest.	The 	Court	noted	that	the	plain2ff	had	not	included	interest	 in	
its	“Statement”	detailing	amounts	owed.		

Criminal	Interest	Rate	Overturned
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FIRM	AND	INDUSTRY	NEWS

•	 Rui	 Fernandes	will 	be	speaking	on	“Limita2on	of	Liability	 of	Shipowners”	at	the	
	 Canadian	Transport	Lawyers	AssociaBon	annual	conference	being	held	in	Toronto	
	 September	22-25,	 2016.	Kim	 Stoll	 is 	the	program	chair.	 Louis	Amato-Gauci	will 	
	 also	be	aaending.	

•	 InternaOonal	 Marine	 Claims	 Conference	 2016,	 Malahide 	 Dublin,	 27	 to	 30									
	 September	2016

•	 Gordon	 Hearn	 will 	 be 	 speaking	 on	 “Freight	 Broker	 Regula2on	 and	 Liability	
	 Exposure”	 in 	 a 	Canadian	 InternaBonal	 Freight	 Forwarders	 AssociaBon	 (CIFFA)	
	 “M2M”	Webinar	presenta2on	on	October	5,	2016.	

•	 MarOn	Abadi	will 	be	a 	guest	speaker	at	the 	2016	Surface	TransportaBon	Summit,	
	 to	take 	place	on	October	13	in	Mississauga,	on	the	convergence 	of	regula2on	and	
	 technology	in	transporta2on,	specifically	 on	the	applica2on	of	the 	Uber	model 	to	
	 trucking	and	freight	brokerage	resources.

•		 Fernandes	 Hearn	 LLP	 has	 been	 named	 a 	 “Top	 Listed”	 Firm	 in 	 the	 areas 	 of	
	 Mari2me	Law	and	Transporta2on	Law	 in	the	2017	 Edi2on	 (11th	 Edi2on)	of	 the	
	 Best	Lawyers	in	Canada.		In	this 	edi2on,	as 	selected	by	their	peers,	Rui	Fernandes,	
	 Gordon	 Hearn	 and	Kim	Stoll	 are	individually	 recognized	in	the 	area	of	Mari2me	
	 Law.	Rui	Fernandes,	Gordon	 Hearn	 and	Louis	Amato-Gauci	 are	also	individually	
	 recognized	 in	 the	 area 	 of	 Transporta2on	 Law	 and	 Louis-Amato-Gauci	 is 	
	 recognized	in	Avia2on	Law	–	Finance.



The	Court	found	that	there	was 	liale	evidence	to	
support	 a 	 claim	 for	 interest	 other	 than	 an	
alleged	oral 	agreement	 between	 the 	President	
of	 the 	plain2ff	and	the	owner	 of	the	Tatu.	 The	
affidavit	evidence	of	the 	President	indicated	that	
the	owner	 of	the	Tatu	had	promised	to	pay	 an	
addi2onal 	US	 $100,000.00	 as 	 interest	 for	 work	
provided	 and	 secured	by	 the 	Tatu	 in	exchange	
for	 the	plain2ff	agreeing	to	defer	payment	un2l	
January	 2015,	 since	the	owner	 of	 the	Tatu	was	
short	on	funds.

The	Judgment

	 The 	defendants 	argued	that	 the	agreement	 to	
pay	 interest	 in	the	amount	 of	US	 $100,000.00,	
was	 in	 breach	 Canadian	 Criminal 	 Code,	 RSC	
1985,	c.	C-46,	sec2on	347,	which	states:

347	 (1)	 Despite	 any	 other	 Act	 of	
Parliament,	every	one 	who	enters 	into	an	
agreement	 or	 arrangement	 to	 receive	
interest	 at	 a 	criminal 	rate,	 or	 receives 	a	
payment	or	par2al 	payment	of	interest	at	
a	criminal	rate,	is

(a)	 guilty	 of	 an	 indictable	 offence	 and	
liable	 to	 imprisonment	 for	 a	 term	 not	
exceeding	five	years;	or
(b)	 guilty	 of	 an	 offence	 punishable	 on	
summary	 convic2on	and	 liable	 to	a 	fine	
n o t	 e x c e e d i n g	 $ 2 5 , 0 0 0	 o r	 t o	
imprisonment	 for	 a 	term	not	 exceeding	
six	months	or	to	both.	

	 “Criminal 	rate”	 is 	defined	under	 subsec2on	(2)	
as	 an	 “effec2ve	 annual 	 rate 	 of	 interest	
calculated	 in	 accordance 	 with	 generally	
accepted	actuarial 	prac2ces 	and	principles 	that	
exceeds	 sixty	 per	 cent	 on	 the 	credit	 advanced	
under	an	agreement	or	arrangement;”

The	Court	noted	that	the 	leading	authority	is 	the	
decision	 of	 the 	 Supreme	 Court	 of	 Canada 	 in	
Transport	 North	 American	 Express	 Inc.	 v.	 New	
SoluBons	 Financial	 Corp.,	 2004	 SCC	 7	 (CanLII)	
(“Transport	North	American”).	Essen2ally,	where	
a 	court	 finds	that	 an	agreement	 has 	violated	s.	
347	of	the	Canadian	Criminal	Code	RSC	1985,	c.	

C-46,	 the 	court	 must	 consider	 what	 remedy	 is	
appropriate	“on	a 	spectrum	from	striking	down	
the	en2re	contract	 at	 one	extreme	to	reducing	
interest	payable	to	the	maximum	of	60%	at	the	
other.”(*2)	A	four	factor	test	was	enumerated:

(i)	whether	the	purpose	or	the	policy	of	s.	
347	would	be	subverted	by	severance;
(ii)	whether	 the 	par2es 	entered	into	the	
agreement	 for	 an	illegal 	purpose	or	with	
an	evil	inten2on;
(iii)	the	rela2ve	bargaining	posi2ons	of	at	
the	par2es 	and	their	conduct	in	reaching	
the	agreement;	and
(iv)	 whether	 debtor	 would	 be	 given	 an	
unjus2fied	windfall.

Further,	 the	Supreme	Court	of	Canada 	went	 on	
to	 quote	 Blair	 J.A.	 in	 William	 E.	 Thomson	
Associates	 Inc.	 v	 Carpenter	 (1989)(*3)	
(“Thomson”)	 at	 para.	 24	 of	 Transport	 North	
American,	 “(that	whether)	a	contract	tainted	by	
illegality	 is	 completely	 unenforceable	 depends	
upon	 whether	 upon	 all	 of	 the	 circumstances	
surrounding	 the	 contract	 and	 the	 balancing	
considera2ons 	 discussed	 above	 and,	 in	
appropriate	cases,	other	considera2ons.”

As 	 to	 whether	 the	 sum	 of	 $100,000.00	 is 	 an	
interest	 rate 	 that	 exceeded	 60%,	 the	 Court	
found	$100,000.00	USD	represented	an	interest	
rate	in 	excess 	of	60%	per	annum.	No	demand	for	
interest	 was 	made	 in	 the 	plain2ff’s 	Statement	
dated	 of	 August	 27,	 2014	 and	 no	 interest	
appeared	 to	 be 	discussed	un2l	on	 or	 aler	 the	
date	 of	 the 	 last	 invoice,	 September	 19,	 2014.	
Beginning	 on	 whichever	 of	 those	 dates,	 the	
Court	 noted	that	 the	interest	 rate	 represented	
by	 $100,000	USD	was 	well	in	excess 	of	60%	per	
annum.

The	Court	then	applied	the	four	factors 	outlined	
in	Thomson,	which	are	directed	to	whether	 the	
contract	 as 	 a	 whole	 can	 be	 declared	 void	 or	
whether	there 	can	be 	a	severance	of	the	interest	
por2on	from	the	rest.	 The	Court	 found	that,	 in	
fact,	a 	severance 	had	already	 been	effected	by	
the	previous 	mo2ons 	judge,	the 	payment	of	the	
principal	debt	 had	been	ordered	 and	 paid	 and	
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that	 the	only	 ques2on	 remaining	 was 	whether	
the	 $100,000.00	 USD	 would	 be 	 allowed	 as	
interest	or	some	other	amount,	or	none.	

The 	 par2es,	 however,	 agreed	 that,	 if	 the	
provision	respec2ng	the 	US	$100.000.00	was	set	
aside,	 then	a	rate 	of	5%	per	annum	as 	provided	
by	 the	 Interest	 Act,	RSC	 1985	 c.	 I-15	 sec2on	4,	
should	be	ordered	as	the	most	appropriate	rate.

The	 	 court	 held	 that,	 based	 on	 these	
circumstances,	 the	agreement	to	pay	 interest	at	
the	sum	of	US	$100,000	should	be	set	aside,	that	
5%	 interest	 	 per	 annum	was 	more 	appropriate	

and	then	awarded	$35,000	CAD	for	interest.		The	
Court	awarded	no	costs	to	either	side.

Kim	E.	Stoll

Endnotes
(*1)	Any	 associated	order	would	be	rendered	in	
Canadian	Dollar	equivalent.	
(*2)Transport	 North	 American	 Express	 Inc.	 v.	
New	 SoluBons	 Financial	 Corp.,	 2004	 SCC	 7	
(CanLII)
(*3)	1989	CanLII	185	(ONCA)
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2.	 U.S.	RegulaOons	on	UAVs

The	Federal 	Avia2on	Authority	has 	implemented	
new	 regula2ons 	 for	 Unmanned	 aerial	 vehicles	
(UAVs),	 commonly	 known	as	“drones”.	The 	new	
regula2ons 	(the	Small 	Unmanned	 Aircral	 Rule	
(Part	 107))	 came	 into	 effect	 on	 August	 29th,	
2016.	 The	 regula2ons 	apply	 to	 UAVs 	weighing	
less	than	25	 kilograms	(55	 lbs).	The	regula2ons	
require 	operators	to	hold	a 	remote	pilot	airman	
cer2ficate.	 In	 Canada,	 new	 regula2ons	 are	
expected	from	Transport	Canada 	in	the 	first	half	
of	 2017.	 The	current	 regulatory	 framework	will	
con2nue	to	apply.	See	the	Fernandes 	Hearn	LLP	
newsleaer	ar2cle	for	April	2015.	

The	following	is	a	Summary	of	the	Small	
Unmanned	Aircral	Rule	(Part	107)	published	by	
the	FAA:	

OperaBonal	LimitaBons
*	 	 Unmanned	aircral	must	 weigh	less 	than	55	
lbs.	(25	kg).	
*		Visual 	line-of-sight	(VLOS)	only;	the	unmanned	
aircral	must	 remain	within	VLOS	of	 the	remote	
pilot	 in	command	and	 the	person	manipula2ng	
the 	 flight	 controls	 of	 the	 smal l 	 UAS.	
Alterna2vely,	 the 	 unmanned	 aircral	 must	
remain	within	VLOS	of	the	visual	observer.	
*	 	At	all 	2mes 	the	small 	unmanned	aircral	must	
remain	 close	 enough	 to	 the	 remote	 pilot	 in	
command	 and	 the	 person	 manipula2ng	 the	
flight	controls	of	the	small	UAS	for	those	people	
to	be	capable 	of	 seeing	 the 	aircral	with	vision	
unaided	 by	 any	 device 	 other	 than	 correc2ve	
lenses.	
*	 	 Small 	 unmanned	 aircral	 may	 not	 operate	
over	any	persons	not	directly	par2cipa2ng	in	the	
opera2on,	 not	 under	 a	 covered	 structure,	 and	
not	inside	a	covered	sta2onary	vehicle.	
*	 	Daylight-only	 opera2ons,	 or	 civil 	twilight	 (30	
minutes 	 before	 official 	 sunrise	 to	 30	 minutes	
aler	official	sunset,	 local 	2me)	with	appropriate	
an2-collision	ligh2ng.	
*		Must	yield	right	of	way	to	other	aircral.	
*	 	 May	 use	 visual 	 observer	 (VO)	 but	 not	
required.	

*	 	First-person	view	camera 	cannot	sa2sfy	“see-
and-avoid”	requirement	but	can	be	used	as 	long	
as	requirement	is	sa2sfied	in	other	ways.	
*	 	 Maximum	 groundspeed	 of	 100	 mph	 (87	
knots).	
*	 	Maximum	al2tude	of	400	feet	 above	ground	
level 	 (AGL)	 or,	 if	 higher	 than	 400	 feet	 AGL,	
remain	within	400	feet	of	a	structure.	
*	 	Minimum	weather	 visibility	 of	3	 miles 	from	
control	sta2on.	
*	 	Opera2ons 	in	Class	B,	C,	D	and	E	airspace 	are	
allowed	with	the	required	ATC	permission.	
*	 	 Opera2ons 	 in 	Class 	G	 airspace 	are	 allowed	
without	ATC	permission.	
*	 	 No	 person	 may	 act	 as	 a	 remote	 pilot	 in	
command	or	VO	 for	 more	than	one	unmanned	
aircral	opera2on	at	one	2me.	
*		No	opera2ons	from	a	moving	aircral.	
*	 	No	opera2ons	from	a	moving	vehicle	unless	
the	opera2on	is	over	a	sparsely	populated	area.	
*		No	careless	or	reckless	opera2ons.	
*		No	carriage	of	hazardous	materials.	
*	 	Requires 	preflight	 inspec2on	by	 the	remote	
pilot	in	command.	
*	 	A	person	may	not	operate	a 	small 	unmanned	
aircral	if	he 	or	she	knows	or	has	reason	to	know	
of	 any	 physical 	or	 mental	condi2on	 that	 would	
interfere	with	the	safe	opera2on	of	a	small	UAS.	
*	 	 Foreign-registered	 small 	unmanned	 aircral	
are	allowed	 to	 operate	under	 part	 107	 if	 they	
sa2sfy	the	requirements	of	part	375.	
*	 	 External 	load	 opera2ons	are	allowed	 if	 the	
object	being	carried	by	 the	unmanned	aircral	is	
securely	 aaached	and	does 	not	adversely	 affect	
the	flight	 characteris2cs 	or	 controllability	of	the	
aircral.	
*	 	Transporta2on	of	property	 for	compensa2on	
or	 hire 	 allowed	 provided	 that-	 o	 The	 aircral,	
including	 its	 aaached	 systems,	 payload	 and	
cargo	weigh	less	than	55	pounds	total;	

-	The	flight	is 	conducted	within	visual	line	
of	sight	and	not	from	a	moving	vehicle	or	
aircral;	and	
-	 	 The	 flight	 occurs 	 wholly	 within	 the	
bounds 	of	 a 	State	and	does	not	 involve	
transport	 between	 (1)	 Hawaii 	 and	
another	place	in	Hawaii 	through	airspace	
outside	 Hawaii;	 (2)	 the 	 District	 of	
Columbia 	 and	 another	 place	 in	 the	
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District	of	Columbia;	or	 (3)	a 	territory	 or	
possession	 of	 the	 United	 States	 and	
another	 place 	 in	 the 	 same	 territory	 or	
possession.	

*	 	Most	of	 the	restric2ons 	discussed	above	are	
waivable	if	 the	applicant	 demonstrates 	that	 his	
or	her	 opera2on	can	safely	 be	conducted	under	
the	terms	of	a	cer2ficate	of	waiver.	

Remote	 Pilot	 in	 Command	 CerBficaBon	 and	
ResponsibiliBes	
*	 	 Establishes 	 a 	 remote	 pilot	 in	 command	
posi2on.	
*	 	A	person	opera2ng	a 	small 	UAS	must	either	
hold	 a 	 remote 	 pilot	 airman	 cer2ficate	 with	 a	
small 	 UAS	 ra2ng	 or	 be 	 under	 the	 direct	
supervision	of	a 	person	who	does	hold	a 	remote	
pilot	cer2ficate	(remote	pilot	in	command).	
*	 	 To	 qualify	 for	 a	 remote 	pilot	 cer2ficate,	 a	
person	must:	

-	 Demonstrate	 aeronau2cal 	 knowledge	
by	either:	

-Passing	 an	 ini2al 	 aeronau2cal	
knowledge	 test	 at	 an	 FAA-
approved	 knowledge 	 tes2ng		
center;	or	
-	 Hold	 a 	part	 61	 pilot	 cer2ficate	
o ther	 than	 s tudent	 p i l o t ,	
complete	 a 	 flight	 review	 within	
the 	 previous 	 24	 months,	 and	
complete 	 a	 small 	 UAS	 online	
training	 course 	 provided	 by	 the	
FAA.	

-	 Be 	 veaed	 by	 the	 Transporta2on	
Security	Administra2on.	

-	Be	at	least	16	years	old.	
*	 	Part	61	pilot	cer2ficate	holders 	may	obtain	a	
temporary	 remote 	pilot	 cer2ficate	 immediately	
upon	 submission	 of	 their	 applica2on	 for	 a	
permanent	 cer2ficate.	 Other	 applicants	 will	
obtain	a	temporary	remote	pilot	cer2ficate	upon	
successful	 comple2on	 of	 TSA	 security	 vepng.	
The	FAA	an2cipates	that	it	will 	be	able	to	issue	a	
temporary	 remote	 pilot	 cer2ficate	 within	 10	
business	 days 	 aler	 receiving	 a 	 completed	
remote	pilot	cer2ficate	applica2on.	
*	 	 Un2l	interna2onal 	standards	are	developed,	
foreign	cer2ficated	UAS	pilots	will 	be	required	to	

obtain	 an	 FAA-issued	 remote	 pilot	 cer2ficate	
with	a	small	UAS	ra2ng.	

A	remote	pilot	in	command	must:	
*	 	Make	available 	to	the	FAA,	upon	request,	the	
small 	 UAS	 for	 inspec2on	 or	 tes2ng,	 and	 any	
associated	 documents/records	 required	 to	 be	
kept	under	the	rule.	
*	 	 Report	 to	 the	 FAA	 within	 10	 days	 of	 any	
opera2on	that	 results 	in	 at	 least	 serious 	injury,	
loss 	of	consciousness,	or	 property	damage	of	at	
least	$500.	
*	 	 Conduct	 a	 preflight	 inspec2on,	 to	 include	
specific	 aircral	 and	 control 	 sta2on	 systems	
checks,	to	ensure	the	small	UAS	is 	in	a 	condi2on	
for	safe	opera2on.	
*	 	 Ensure	 that	 the	 small 	 unmanned	 aircral	
complies 	 with	 the	 exis2ng	 registra2on	
requirements	specified	in	§	91.203(a)(2).	

A	 remote	pilot	 in	 command	may	 deviate	 from	
the	requirements 	of	 this 	rule	in	response	to	an	
in-flight	emergency.	

AircraP	Requirements	
FAA	 airworthiness	 cer2fica2on	 is	 not	 required.	
However,	 the	 remote	 pilot	 in 	 command	 must	
conduct	 a 	preflight	 check	 of	 the	 small 	UAS	 to	
ensure	that	it	is	in	a	condi2on	for	safe	opera2on.	

Model	AircraP
*	 	Part	107	does 	not	apply	to	model 	aircral	that	
sa2sfy	 all 	of	the 	criteria	specified	in	sec2on	336	
of	Public	Law	112-95.	
*	 	 The 	 rule 	 codifies	 the	 FAA’s 	 enforcement	
authority	 in	 part	 101	 by	 prohibi2ng	 model	
aircral	 operators	 from	 endangering	 the	 safety	
of	the	NAS.

Rui	M.	Fernandes

Fo l l ow	 Ru i	 M .	 Fe rnandes	 on	 Tw iRe r	
@RuiMFernandes	and	on	Linkedin.	 See	also	his	
blog	at	hap://transportlaw.blogspot.ca
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3.	 Passenger’s	 Claim	 Against	 Airline	
Grounded	 –	 Ontario	 Court	 Enforces	 LimitaOon	
ArOcle	under	the	Montreal	ConvenOon	

The	 Ontario	 Superior	 Court	 of	 Jus2ce	 has	
released	 a 	 decision	 that	 enforces 	 the	
applicability	 of	 the	 limita2on	 provision	 found	
under	Ar2cle	35	of	the	Montreal	ConvenBon	(*1)	

The	Facts

The	 Plain2ff	 Abdourahame	 Diallo	 booked	 a	
return	 airfare 	 flight	 with	 Royale 	 Air	 Maroc	
(“Royale”)	 from	 Montreal,	 Quebec	 to	 the	
Republic	 of	 Guinea	 on	 August	 7,	 2011	 with	 a	
return	flight	 on	November	5,	 2011.	Mr.	 Diallo’s	
return	 flight	 was	 cancelled	 by	 Royale	 due	 to	
technical	issues 	but	 all 	passengers	were	placed	
on	a	replacement	flight	the	same	day.	

Mr.	 Diallo	 did	 not	 return	 to	 Montreal 	 on	
November	 5,	 2011,	 but	 instead	 purchased	 a	
return	2cket	over	15	months	later	 on	February	
22,	2013.

Mr.	 Diallo	 brought	 an	 applica2on	 to	 the	
Canadian	Transporta2on	Agency	 ("CTA"),	which	
adjudicated	his 	complaint	 through	a 	specialized,	
quasi-judicial	 process 	 and	 dismissed	 it	 in	 a	
decision	dated	June	29,	2015.	The 	CTA	 found	as	
fact	 that	Mr.	Diallo’s 	return	flights 	had	not	been	
cancelled,	 but	 that	 they	 were 	 replaced	 for	
technical	 reasons,	 that	 the	 plain2ff	 had	 been	
informed	that	he	had	confirmed	reserva2ons	on	
the	November	5,	2011	replacement	return	flight	
from	Conakry	to	Montreal,	chose	not	to	present	
himself	 for	 the 	 flight	 and,	 instead,	 sought	 to	
extend	 the 	 return	 2cket	 to	 Canada	 to	 a 	 later	
date.	

Mr.	Diallo	did	not	appeal	the 	CTA’s 	decision,	but	
rather	 commenced	 an	 ac2on	 in	 the	 Superior	
Court	of	Jus2ce	against	Royale	on	June 	16,	2015,	
alleging	 the 	 cost	 of	 the	 return	 flight	 and	
damages 	for	 economic	 loss,	 loss 	of	 enjoyment	
and	humilia2on	in	the	amount	of	$100,000.	

Royale 	 brought	 a	mo2on	 to	 have	Mr.	 Diallo’s	
case	thrown	out	for	the	following	reasons	(*2):

1.	 Mr.	 Diallo’s 	claim	was 	barred	 as	 it	 was	 not	
brought	within	the 	requisite	2me	required	under	
Ar2cle	35	of	the	Montreal	ConvenBon;	

2.	 Mr.	 Diallo’s 	claim	was 	barred	 as	 it	 was	 not	
brought	within	the 	requisite	2me	required	under	
the	LimitaBons	Act,	R.S.O.	2002;	and

3.	Mr.	Diallo’s	claim	was 	barred	as 	it	had	already	
been	li2gated	before	the	CTA.

The	Montreal	ConvenBon

The	 right	 of	 a	 party	 to	 claim	 damages	 for	
personal 	 injuries,	 loss 	 or	 damage	 to	 luggage,	
and/or	 loss	 or	 damages	 to	 cargo	 against	 an	
interna2onal	air	 carrier	 in	rela2on	to	a 	contract	
for	 interna2onal 	carriage	by	air	 is 	subject	to	the	
condi2ons 	 and	 limita2ons	 of	 the	 Montreal	
ConvenBon.	

The	 Mont rea l	 ConvenBon	 app l i e s 	 t o	
interna2onal	 air	 carriage 	 where 	 the 	 place	 of	
departure 	 and	 des2na2on	 are	 within	 the	
countries 	 that	 are	 par2es	 to	 the	 Montreal	
ConvenBon.	 This	 includes 	 interna2onal 	 air	
carriage	where 	the	place	of	departure	and	place	
of	 des2na2on	 is 	 in	 the	 same	 country	 if	 that	
country	 is	 a	party	 to	 the 	Montreal	 ConvenBon	
and	 there 	 is 	 an	 agreed	 upon	 stopping	 place	
within	 the	 territory	 of	 another	 country	 that	 is	
not	a	party	to	the	Montreal	ConvenBon.	

Pursuant	to	the	Montreal	ConvenBon,	Ar2cle	35:

The	right	to	damages 	shall 	be	ex2nguished	
if	an	ac2on	is 	not	brought	within	a	period	
of	 two	years,	 reckoned	 from	 the 	date 	of	
arrival 	at	the 	des2na2on,	or	 from	the	date	
on	 which	 the	 aircral	 ought	 to	 have	
arrived,	 or	 from	 the	 date 	 on	 which	 the	
carriage	stopped.

The	Court’s	Decision	on	the	LimitaBon	Period	

With	 respect	 to	 Royale’s 	 submission	 that	 Mr.	
Diallo’s 	claim	was 	statute	barred	pursuant	to	the	
applica2on	 of	 Ar2cle	 35	 of	 the	 Montreal	
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ConvenBon,	 the 	 Court	 had	 to	 first	 determine	
whether	the	Montreal	ConvenBon	applied	to	this	
interna2onal	air	carriage.	As 	Mr.	Diallo’s 	place	of	
departure	and	place	of	des2na2on	were	both	in	
Canada,	 a 	contrac2ng	 party,	 and	there	was	an	
agreed	upon	stopping	place	within	the	territory	
of	 another	 country	 that	 is 	not	 a	 party	 to	 the	
Montreal	ConvenBon,	in	this 	case 	the 	Republic	of	
Guinea,	 the	 Court	 found	 that	 the	 Montreal	
ConvenBon	applied.

Pursuant	 to	 Ar2cle 	 35,	 Mr.	 Diallo	 had	 un2l	
November	 6,	 2013	 to	 commence	 an	 ac2on	
against	Royale	for	damages	under	the	Montreal	
ConvenBon.	 As	the	ac2on	was	not	 commenced	
un2l	 June 	16,	 2015,	 the	 Court	 found	 that	 Mr.	
Diallo	 was 	 2me-barred	 from	 commencing	 his	
ac2on	against	Royale.

In	 making	 the	 ruling,	 the	 Court	 offered	 some	
insight	 into	 how	 to	 treat	 Ar2cle	 35	 where	 it	
conflicts 	 with	 limita2on	 periods 	 found	 in	
provincial 	or	federal	law,	which	will 	olen	be 	the	
case.	 For	 example,	 under	 the	 LimitaBons	 Act,	
R.S.O.	 2002,	 a	 claimant	 must	 commence 	 an	
ac2on	2	 years 	from	the	date	which	the 	claim	is	
discoverable.	 This 	 incorporates	 the	 concept	 of	
“discoverability”,	 and	 can	 allow	 a 	 claimant	 to	
bring	an	ac2on	beyond	two	years 	from	the	date	
of	 the	 act	 or	 omission	 that	 gives 	 rise	 to	 the	
lawsuit.	 Conversely,	 Ar2cle 	 35	 does 	 not	
incorporate	 the	 concept	 of	 discoverability,	 and	
strictly	 bars 	claims	two	 years 	aler	 the 	date	of	
arrival 	 or	 expected	 date	 of	 arrival.	 Provincial	
limita2on	 statutes 	 from	 across	 Canada 	 will	
conflict	with	Ar2cle	35.	

In	 commen2ng	 on	 the	 conflict	 of	 law	 issue	
between	 Ar2cle	 35	 and	 the	 LimitaBons	 Act,	
R.S.O.	 2002,	 the	 Court	 stated	 the 	following	 at	
paragraph	12	of	the	decision:

	As 	noted	by	Perell 	J	in	Titulescu	v.	United	
Airlines	Inc.,	supra,	at	paragraph	18,	Ar2cle	
35	 of	 the	Montreal	 ConvenBon	 "is	not	 an	
ordinary	 limita2on	provision.	 It	contains 	a	
2me	 bar	 of	 a 	 special 	kind	 —	 one	which	
ex2nguishes 	 the	 claim	 and	 not	 just	 the	
remedy."	 Thus,	 the 	 two-year	 limita2on	

period	 for	 filing	 a	 lawsuit	 is	 a 	 condi2on	
precedent	 to	 that	 lawsuit,	 that	 cannot	 be	
modified	or	tolled	by	any	domes2c	law.

The	 above	 reasoning	 of	 the	 Court	 follows	
exis2ng	 jurisprudence 	 in	 Canada	 as 	 well 	 as	
interna2onally.	 Courts 	have	consistently	 upheld	
the	 terms	 of	 the	Montreal	 ConvenBon	 where	
they	conflict	with	domes2c	legisla2on.	As	stated	
by	 the	House	of	Lords	(the	"Supreme	Court"	of	
England),	 the 	 reason	 for	 that	 paaern	 is	
interna2onal	consistency	 and	stability	 in	the	air	
transporta2on	sector:

To	 permit	 excep2ons,	 whereby	 a	
passenger	 could	 sue	 outwith	 the	
Conven2on	 for	 losses	 sustained	 in	 the	
course 	 of	 interna2onal 	 carriage	 by	 air,	
would	distort	the	whole	system,	 even	in	
cases	 for	 which	 the	Conven2on	did	 not	
create	 any	 liability	 on	 the 	 part	 of	 the	
carrier.	 Thus 	 the	 purpose	 is 	 to	 ensure	
that,	 in	 all 	 ques2ons	 rela2ng	 to	 the	
carrier's 	 liability,	 it	 is 	 the 	 provisions	 of	
the	Conven2on	which	apply	and	that	the	
passenger	 does	not	 have	 access 	 to	 any	
other	 remedies,	 whether	 under	 the	
common	law	or	otherwise,	which	may	be	
available	 within	 the	 par2cular	 country	
where	he	chooses	to	raise	his	ac2on.	(*3)

The	Court’s	Decision	on	the	Prior	CTA	Finding

As 	 men2oned	 above,	 Mr.	 Diallo	 brought	 an	
applica2on	 to	 CTA	 which	 dismissed	 it	 in	 a	
decision	dated	June	29,	2015.	Dr.	Diallo	did	not	
appeal 	that	decision,	but	instead	brought	a	fresh	
claim	in	the	Ontario	Superior	Court	of	Jus2ce.	

Royale 	took	the	posi2on	that	this 	was 	an	abuse	
of	 process 	 and	 that	 the	 ac2on	 should	 be	
dismissed	as 	it	was	res	judicata,	meaning	that	it	
had	 already	 been	 adjudicated	 upon	 by	 a	
competent	court	and	thus 	could	not	be 	pursued	
further	by	the	same	par2es.	

Royale’s 	argument	 was	accepted	by	 the	Court.	
The	Court	 found	that	the	same	issues 	had	been	
before	the 	CTA	by	the 	same 	par2es,	and	as 	such,	
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Mr.	 Diallo	 was 	 precluded	 from	 bringing	 this	
ac2on	in	the	Ontario	Superior	Court	of	Jus2ce.

The	 Court’s 	 ruling	 is 	 a 	 reminder	 of	 the	 CTA’s	
specialized,	 quasi-judicial 	 func2on	 as	 an	
administra2ve	body	with	the	legislated	authority	
to	adjudicate	such	maaers.	 It	 also	serves 	to	 re-
enforce 	the 	finality	 of	 CTA	 decisions.	 The	Court	
commented	 that	 to	 allow	 Mr.	 Diallo’s 	 ac2on	
would	 be	 a 	 collateral 	 aaack	 on	 the	 CTA	 and	
would	undermine	the	finality	of	an	administra2ve	
decision.	

Charles	Hammond

Endnotes
	 (*1)	The	full 	2tle	of	 the	Montreal 	Conven2on	is	
the	 “Conven2on	 for	 the	 Unifica2on	 of	 Certain	
Rules 	 for	 Interna2onal 	 Carriage	 by	 Air,	 and	 is	
incorporated	 into	 Canadian	law	 by	 the 	Carriage	
by	Air	Act”	R.S.C.,	1985,	c.	C-26.
(*2)	 Diallo	 v.	 Cie	 NaBonale	 Royale	 Air	 Maroc,	
2016	ONSC	3247
(*3)	Sidhu	 and	others	v.	BriBsh	Airways,	1997	AC	
430	
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4.	 Password	ProtecOon	When	Crossing	the	
Border

Can	a	Canadian	Border	 Service 	Agency	 (“CBSA”)	
officer	 demand	 that	 you	provide	 the 	passwords	
to	 your	 smartphone,	 laptop	 or	 other	 electronic	
devices	 when	 you	 are 	crossing	 the	 border	 into	
Canada?	Unfortunately,	the 	answer	is 	not	en2rely	
clear.	 Providing	 passwords	 to	 electronic	 devices	
to	CBSA	 officers	could	be 	problema2c	 for	 those	
storing	 confiden2al 	 or	 sensi2ve	 informa2on	 on	
those	devices.

On	March	2,	2015,	Alain	Phillippon	from	Quebec	
was	 crossing	 through	 Customs 	 at	 the	 Halifax	
Stanfield	Airport	upon	his 	return	from	his 	travels,	
when	 he	 was	 asked	 by	 a 	 CBSA	 officer	 for	 the	
password	to	his	Blackberry.	Mr.	Phillipon	refused	
and	 was 	 charged	 under	 sec2on	 153.1	 of	 the	
Customs	 Act	 (*1)	with	 hindering	 a	CBSA	 officer	
from	performing	his 	job	du2es.	 A	 convic2on	can	
result	 in	 a 	 fine	 up	 to	 $25,000	 and/or	
imprisonment	for	up	to	one	year.

This 	maaer	was 	set	to	go	to	trial	in	August	2016	
and	would	have	been	a	landmark	decision	on	 a	
“grey	 area”	customs 	topic.	 Instead,	Mr.	Phillipon	
pleaded	guilty	 and	was 	ordered	to	pay	 a 	fine 	of	
$500.	

Powers	of	the	CBSA	under	the	Customs	Act

Sec2on	99	of	 the	Customs	Act	(the 	“Act”)	allows	
CBSA	 officers 	 to	 examine	 goods	 that	 are 	 in	 a	
traveller’s 	possession.	The	Act	defines 	“goods”	as	
including	 “conveyances,	 animals 	 and	 any	
document	 in	any	 form.”	 Cell 	phones,	 computers	
and	 electronic	 documents	would	 fall 	 under	 the	
defini2on	and	a	CBSA	officer	could	examine	these	
items	if	he 	or	 she	so	chooses 	pursuant	to	sec2on	
99.

The	power	 of	 the	 CBSA	 to	 conduct	 warrantless	
searches 	has 	been	confirmed	in	R	v	Buss	(“Buss”).	
(*2)	The 	case	also	recognizes 	a	computer	or	a 	cell	
phone	as 	a	“good”	 under	 the 	Act	 and	 cites	the	
broad	 defini2on	 of	 a 	 “good”	 as 	 well 	 as 	 cases	
decided	 in	 other	 provinces	as 	the	 reasoning	 for	

this 	conclusion,	including		the	Ontario	case	of	R	v	
Moroz,	2012	ONSC	5642.	

Furthermore,	 in	 the 	case	of	R	v	 WhiRaker	 (*3),	
the	court	stated	that	a	computer	file	(such	as 	the	
digital 	 storage	 of	 photographic	 images)	 is 	 a	
document	 and	 “falls 	 squarely	 within	 the	
defini2on	 of	 ‘goods’.”The	 court	 makes 	 the	
analogy	 that,	 had	 the	 images	been	 printed	 and	
stored	 in	 an	 album	 or	 book,	 it	 could	 not	 be	
seriously	 argued	that	 it	 was 	not	a 	“good”	which	
was	liable	to	be	searched.

Protec2ng	 these 	 “goods”	 by	 using	 a	 password	
may	 not	 be	 enough	 to	 safeguard	 them.	 Under	
sec2on	 153.1	 of	 the	 Act,	 an	 individual	may	 be	
required	to	provide	that	 password,	 if	 requested,	
because	if	they	refuse,	they	could	be 	charged	and	
arrested,	 as 	was 	 the 	 case	 with	 Mr.	 Phillippon.	
Sec2on	153.1	reads	as	follows:

No	person	shall,	physically	or	otherwise,	
do	or	aaempt	to	do	any	of	the	following:
(a)	interfere	with	or	molest	an	officer	
doing	anything	that	the	officer	is	
authorized	to	do	under	this	Act;	or
(b)	hinder	or	prevent	an	officer	from	doing	
anything	 that	 the	officer	 is 	authorized	to	
do	under	this	Act.

What	this 	means	in	prac2cality	 is 	that	if	you	are	a	
foreign	na2onal,	 you	have	no	automa2c	right	of	
entry	 into	 the	 country	 to	 begin	 with;	 so	 if	 you	
refuse	to	provide 	your	password,	 the	CBSA	does	
not	 have	 to	 let	 you	 into	 Canada	 and/or	 could	
charge	you.	 If	 you	are	a 	Canadian	or	 permanent	
resident	 and	 you	 refuse,	 this 	 could	 result	 in	 a	
charge	of	 preven2ng	 a 	CBSA	 officer	 from	 doing	
their	job.	

In	WhiRaker,	 the 	accused	refused	to	provide	his	
passwords 	un2l	the 	CBSA	officer	informed	him	of	
the	consequences 	of	hindering	the	officer	 in	the	
execu2on	 of	 his 	 du2es.	 The	 court	 did	 not	
comment	 on	 whether	 the	 charge	 of	 hindering	
would	have	been	valid	under	 the	circumstances,	
but	did	note	that	 it	has 	been	established	in	case	
law	that	“while	border	crossings 	are	not	“Charter	
free	 zones”	 the	 degree	 of	 personal	 privacy	

INVESTOR NEWSLETTER ISSUE N°3	 FALL  2008FERNANDES HEARN LLP NEWSLETTER	 SEPTEMBER 2016 PAGE 10



expected	 there	 is 	 lower	 than	 in	 most	 other	
situa2ons”.	(*4)

The	Office	of	the	Privacy	Commissioner	of	Canada	
has 	recognized	 the	decisions 	of	 Canadian	courts	
that	people 	should	have 	a 	reduced	expecta2on	of	
privacy	 at	border	points.	 “In	this	special	context,	
privacy	 and	 other	 Charter	 rights	 are	 limited	by	
state 	 impera2ves 	 of	 na2onal 	 sovereignty,	
immigra2on	control,	taxa2on	and	security.”	(*5)

The	 issue	 of	 whether	 police	 can	 search	 an	
individual’s	 cell 	 phone	 during	 an	 arrest	 was	
decided	in	2014	by	 the	Supreme 	Court	of	Canada	
in	R	v	 Fearon	 (*6),	where 	the 	court	 decided	that	
such	 a 	search	 was	 allowed	as 	part	 of	 a 	 search	
incidental 	 to	 an	 arrest.	 However,	 the 	court	 set	
out	specific	rules 	that	must	be	met	in	that	context	
to	 ensure 	that	 an	 individual’s 	charter	 rights 	are	
not	violated.

A	 spokeswoman	 for	 CBSA	 provided	 further	
informa2on	 by	 indica2ng	 that	 “the	 principal	
difference 	between	borders…and	our	 day-to-day	
interac2ons	 with	 police	 is 	 the	 voluntary	
engagement	with	the	border	because	we	have	at	
some 	level 	chosen	to	aaempt	 to	cross 	a 	border,	
it’s 	in	a	sense,	 us 	who	has 	engaged	our	liber2es,	
not	 the 	 police 	 having	 inserted	 themselves 	 into	
our	lives.”	(*7)

This 	view	has 	also	been	confirmed	by	the	court	in	
Buss	 where 	it	 was	noted	 that	 people 	choose	to	
seek	 entry	 into	 Canada	 and	 through	 its 	border	
service	officers,	Canada 	is 	en2tled	to	screen	who	
it	 allows	into	the	country	 on	the	basis 	of	goods	
they	are 	seeking	to	bring	with	them,	among	other	
requirements.	(*8)

Unfortunately,	 the	issue	of	what	 level 	of	privacy	
protec2on	 is 	associated	with	 electronic	 devices	
and	 their	 passwords	 in	 the	 context	 of	 a 	border	
crossing	has	not	 yet	been	considered	in	any	high	
level 	Canadian	courts.	Therefore,	the	ques2on	of	
whether	 a 	charge 	under	 153.1	 is 	appropriate	 in	
these	circumstances	is	lel	open.

It	is 	worth	no2ng	that	the	court	in	Buss	looked	at	
whether	 the 	requirement	 to	provide	a	password	

offends 	 the	 right	 to	 be	 free	 from	 self-
incrimina2on.	 The 	court	 held	that	 the	right	 was	
not	 offended	 since	 there 	 is 	 no	 enhanced	 right	
against	self-incrimina2on	at	the	border.	The	court	
went	 on	 to	 reiterate 	 that	 the	 border	 is 	 not	 a	
Charter-free	zone	but	 there 	is 	no	deten2on	 in	a	
cons2tu2onal	 sense 	 un2l 	 a	 specific	 criminal	
jeopardy	 arises,	 and,	 at	 that	 point,	 the	right	 not	
to	 self-incriminate	 would	 take	 effect.	 (*9)	
However,	 Buss,	 a 	 BC	 provincial 	 court	 level	
decision	 has	not	 been	 considered	 by	 any	 other	
courts 	so	the 	legality	of	demanding	a	password	to	
electronic	devices	is	s2ll	in	ques2on.

What	 can	 you	 do	 when	 crossing	 the	 border	 to	
protect	confidenBal	informaBon?

Individuals 	 crossing	 the 	 border	 are	 lel	 with	 a	
dilemma 	 regarding	 the	 delivery	 up	 of	 the	
passwords 	of	their	electronic	devices,	considering	
the	current	state	of	the	law	on	this 	issue.	 If	they	
say	 yes,	 there 	 is	 the	 risk	 that	 confiden2al	
informa2on	 may	 poten2ally	 be	 disclosed	 to	 a	
government	 governmental 	 authority.	 If	 they	
refuse,	 they	 run	 the	 risk	 of	 being	 charged	 and	
arrested	for	 hindering	a 	CBSA	officer’s 	authority.	
This 	is	par2cularly	problema2c	if	truck	drivers	are	
randomly	 targeted	for	secondary	 inspec2ons	and	
have	confiden2al	informa2on	on	their	phones 	or	
laptops	regarding	the	company’s 	customers,	their	
price	lists,	and	so	on.

The	 Canadian	 Bar	 Associa2on	 (“CBA”)	 has	
published	a 	helpful	guide	on	how	to	secure	your	
electronic	 devices,	 which	can	be	accessed	 here:	
<hap://www.cba.org/Publica2ons-Resources/
CBA-Prac2ce-Link/Young-Lawyers/2008/How-to-
secure-your-laptop-before-crossing-the-bord>	

Some	of	CBA’s	2ps	are	outlined	below:

1.	 Travel 	 with	 a	 “bare”	 computer	 or	 device.	
Where	 individuals 	 might	 have 	 par2cularly	
sensi2ve 	 informa2on	 on	 their	 devices,	 the 	CBA	
recommends	travelling	with	a 	“forensically	clean”	
device.	 In	 essence,	 it	 would	 contain	 only	 the	
opera2ng	system,	 required	applica2ons 	and	liale	
or	 no	 data.	 Once	 at	 their	 des2na2on,	 these	
individuals 	 work	 with	 data 	 stored	 on	 other	
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servers	 (e.g.	 their	 employer’s 	 company	 server)	
through	 a	 virtual 	private	 network	 (VPN)	 with	 a	
secure	connec2on.	 They	 can	then	download	files	
to	 their	 device	 and	 upload	 their	 work	 to	 the	
company	 server	 and	 “forensically	 clean”	 their	
device	before	travelling	again.

2.	Use	Solware	with	SAAS.	This 	is 	solware	that	is	
based	 in	 and	 accessed	 through	 the	 Internet	
rather	than	on	your	hard	drive.	Any	data	is 	stored	
on	the 	same 	server	as	the	SAAS.	Individuals	who	
use	this 	op2on	are	reminded	to	delete	traces	of	
their	 internet	 ac2vity	 (i.e.	 cookies,	 history	 and	
other	 data)	 before 	 their	 travels.	 One 	 thing	 the	
CBA	 notes 	is 	that	 if	 the	US	government	 wanted	
your	 data,	 it	 could	 access	 it	 if	 it	 is 	 stored	 on	
servers	located	 in	the 	United	States	pursuant	 to	
US	law,	the	PATRIOT	Act.

3.	 Delete	 sensi2ve 	 files 	 and	 store	 them	
elsewhere.	A	search	can	be	done	on	common	file	
name	extensions	to	locate	items.	

4.	Review	e-mail,	texts,	and	personal 	informa2on	
managers	(calendars,	 task	 lists,	 notes)	 for	 items	
that	can	be	deleted	and/or	stored	elsewhere.

5.	 Keep	 in	 mind	 that	 many	 programs 	will 	 save	
copies	of	documents	in	temporary	folders.	These	
can	 be	 found	 by	 doing	 a	 global 	search	 on	 the	
word	“temp”.

6.	 Back	 up	 your	 data.	 In	 case 	 your	 electronic	
device 	 is 	 confiscated	 by	 CBSA,	 have	 the	 data	
backed	 up	 elsewhere	 so	 that	 you	 can	 easily	
access	it	from	another	device,	if	needed.

7.	 Turn	 off	 your	 computer	 early.	 At	 least	 five	
minutes 	prior	 to	 reaching	 customs.	 If	 you	 leave	
your	 computer	 on	 “sleep	 mode”,	 the 	RAM	 will	
store	 unencrypted	 informa2on	 and	 can	 show	
what	you	were	working	on.	RAM	will 	void	itself	of	
informa2on	 about	 5	 minutes 	 aler	 a 	 computer	
has	been	turned	off.

8.	Use 	a 	different	 user	account	 to	hold	sensi2ve	
informa2on	 to	 which	 you	 do	 not	 know	 the	
password.	Have 	someone	else 	set	up	the	account	

and	 when	 you	 arrive	 at	 your	 des2na2on,	 have	
him	or	her	email	you	with	the	logon	password.

9.	Choose	complicated	passwords.	In 	cases	where	
the	CBSA	 confiscates 	your	device 	without	 asking	
for	 a 	 password,	 ensure	 that	 your	 device 	 and	
confiden2al	 informa2on	 are	 protected	 by	
passwords 	that	are long,	incorporate	both	leaers	
and	numbers,	upper	case	and	lower	case	or	even	
special 	 characters.	 Also	 avoid	 using	 passwords	
that	contain	birthdays 	etc.	that	are	easy	to	guess.	
The	 CBA	 encourages 	 making	 up	 words 	 or	
combina2ons	 of	 leaers	 to	 avoid	 the	 passwords	
being	 cracked	 by	 technology	 that	 performs	 a	
“dic2onary	aaack”.	(*10)

Jaclyne	Reive

TwiRer:	@jaclyne_reive	
Blog:	hRps://jaclynereive.wordpress.com

Endnotes
(*1)	R.S.C.,	1985,	c.	1	(2nd	Supp.).
(*2)	R	v	Buss,	2014	BCPC	16	at	25.
(*3)	R	v	WhiRaker,	2010	NBPC	32	at	8.
(*4)	Ibid.,	at	4	&	9.
(*5)	“Your	Privacy	at	airports	and	borders”	Office	
of	the	Privacy	Commissioner	of	Canada,	online:	
haps://www.priv.gc.ca/en/privacy-topics/public-
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(*7)	as	quoted	in	“Alain	Phillippon	phone	
password	case:	Powers	of	border	agents	and	
police	differ”	Mark	Gollom,	CBC	news,	online:	
hap://www.cbc.ca/news/alain-philippon-phone-
password-case-powers-of-border-agents-and-
police-differ-1.2983841
(*8)	Buss	at	24.
(*9)	Ibid.,	at	33-35.
(*10)	i.e.	 it	throws	as 	many	words 	in	the 	English	
language	against	your	password	un2l 	it	 finds	the	
correct	 one.	 Please	 see	 <hap://www.cba.org/
Publica2ons-Resources/CBA-Prac2ce-Link/Young-
Lawyers/2008/How-to-secure-your-laptop-
before-crossing-the-bord>	
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5.	 CFIA	and	the	TransportaOon	of	Animals

Recently	there	have	been	a	number	of	decisions	
involving	prosecu2ons	by	the	Canadian	Food	
Inspec2on	Agency	dealing	with	the	transporta2on	
of	animals	and	the	applica2on	of	the	Health	of	
Animals	RegulaBons.	

A.	Serbo	Transport	inc.	and	
F.	Ménard	inc.		v.		Canada		(CFIA),		2016		CART		19

On	 July	 23,	 2013,	 employees 	 of	 the 	 applicant	
trucking	company,	Serbo	Transport	inc.	(“Serbo”)	
loaded	and	transported	a	load	of	193	hogs 	owned	
by	 the 	 applicant	 pork	 producer	 F.	 Ménard	 inc.		
(“Ménard”)	 from	a 	Quebec	farm	to	the	Agromex	
slaughter	house		(“Agromex”).	Aler	the	pigs 	were	
unloaded,	 one	pig	in	par2cular	 was 	observed	to	
have	 a	 serious 	 l imp	 and,	 upon	 further	
e x a m i n a 2 o n ,	 a	
Canadian	 Food	 Inspec2on	 Agency	 (Agency)	
veterinarian,	 Dr.	 Marius	 Liviu	 Dumitru	 (“Dr.	
Dumitru”),	 ordered	 the	 pig	 euthanized	 by	 a	
slaughter	 house	 employee.	 Dr.	 Dumitru	 then	
carried	out	a	post	mortem	of	the	pig.

Given	Dr.	 Dumitru’s 	observa2ons,	which	 formed	
part	 of	 the 	Agency’s 	inves2ga2on	of	 the	 event,	
the	 Agency	 issued	 a	 No2ce	 of	 Viola2on	 with	
Penalty	on	September	11,	2014,	to	each	of	Serbo	
and	Ménard	in	the 	amount	of	$6,600	for	loading,	
having	loaded,	transpor2ng	or	having	transported	
an	 animal	 which	 could	 not	 be	 loaded	 or	
transported	 without	 causing	 undue	 suffering	
contrary	 to	paragraph	138(2)(a)	of	the 	Health	of	
Animals	RegulaBons	(HA	Regula2ons).

Serbo	 and	 Ménard	 then	 separately	 requested	
that	 the	 Canada	 Agricultural	 Review	 Tribunal		
(“Tribunal”)	 review	 the	 facts	 surrounding	 the	
issuance	of	their	respec2ve	No2ces	of	Viola2on.	

The	 crux	 of	 the	 viola2on	was 	whether	 Pig	 #19	
was	non‑ambulatory	 and	unfit	for	 transport	prior	
to	 the 	2me	 it	 was 	found	 in 	the	holding	 pen	 at	
Agromex.

For	a 	convic2on,	the 	Agency	must	establish	each	
of	the	seven	elements	of	the	offence:

	
1.	 	 	 	 	 	 that	the 	animal 	in	ques2on	was 	loaded	(or	
was	 caused	 to	 be 	 loaded)	 or	 transported	 (or	
caused	to	be	transported);
	
2.						that	the 	animal 	in	ques2on	was	loaded	onto	
or	 transported	 on	 a 	railway	 car,	 motor	 vehicle,	
aircral	or	vessel;
	
3.						that	the 	cargo	loaded	or	transported	was	an	
animal;
	
4.	 	 	 	 	 	 that	the	animal 	could	not	be	transported	
without	undue	suffering;
	
5.	 	 	 	 	 	 that	the 	animal 	suffered	unduly	during	the	
expected	journey	(“voyage	prévu”	in	French);
	
6.	 	 	 	 	 	 that	the	animal 	could	not	be	transported	
without	 undue	 suffering	 by	 reason	of	 infirmity,	
illness,	injury,	fa2gue	or	any	other	cause;	and
	
7.	 	 	 	 	 	that	 there	was 	a 	causal 	link	between	the	
transporta2on,	 the 	 undue	 suffering	 and	 the	
animal’s 	infirmity,	illness,	 injury	or	fa2gue,	or	any	
other	cause.

The	 regime	 established	 by	 the 	Agriculture	 and	
Agri-Food	 AdministraBve	Monetary	 PenalBes	Act		
[“AMP	Act”]		and	Regula2ons	is 	harsh.	It	grants 	to	
the	Agency	the	ability	to	prove	the	viola2on	using	
a 	burden	of	proof,	on	a 	“balance	of	probabili2es”,	
rather	 than	 the	 heavier	 burden	 of	 “beyond	 a	
reasonable	 doubt”.	 The	 AMP	 Act	 creates	 an	
absolute	 liability	 regime 	whereby	 it	 specifically	
disallows 	 any	 defence	 of	 due 	 diligence	 and	
mistake	of	fact.

The	 Chairperson	 of	 the 	 Canada 	 Agricultural	
Review	Tribunal 	[CART]	had	to	deal 	with	an	event	
which	took	place	three 	years 	prior	to	the	hearing.	
The	Tribunal	Chairperson	stated:	

When	 faced	with	 a	request	 to	 review	of	
the	facts 	of	this	case,	 I	take 	no2ce	of	the	
prac2cal 	 difficul2es 	 the 	 alleged	 violator	
faces	 in	 producing	 an	eviden2ary	 record	
to	 counterbalance	 that	 offered	 by	 the	
Agency.	 In	 this 	 case,	 Serbo	was 	 able	 to	
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have	the	driver	of	the	load,	containing	the	
pig	 in	 ques2on,	 tes2fy,	 but	 he	 had	 no	
r e co l l e c2on	 o f	 t he 	 p i g .	 Th i s 	 i s	
understandable	 given	 that	 he	 tes2fied	
that	 he	hauls 	thousands 	of	 pigs	per	 year	
and	 the	 hearing	 of	 this 	maaer	 occurred	
nearly	three	years	aler	the	event.

One	key	element	of	the	offence	that	the	Tribunal	
Chairperson	 took	 into	 account	 was 	 the	
establishment	of	“undue	suffering”.		

The	 Tribunal 	Chairman	 referred	 to	 the 	decision	
o f	 A R o r n e y	 G e n e r a l	 o f	 C a n a d a	 v .	
Porcherie	 des	 Cèdres	 Inc.,	 2005	 FCA	 59	 (CanLII),	
where	the	issue 	was 	to	determine 	the	meaning	of	
the	 expression	 “undue 	 suffering”	 found	 in	
paragraph	 138(2)(a).	 The	Court	 in	that	 case 	was	
of	 the 	opinion	that	 the 	Tribunal	had	 interpreted	
“undue”	too	restric2vely	by	giving	it	the	meaning	
of	“excessive”.	The	Court	gave 	it	the	more 	usual,	
all-encompassing	 meaning	 of	 “unjus2fiable”,	
“unreasonable”	 and	 “inappropriate”.	 The	 Court	
stated	at	paragraphs	31	to	36:	

	 [31]	 	 	 The	case	at	 bar	does 	not	 dispute	
this 	 interpreta2on.	 However,	 it	 does	
challenge 	 the	 very	 parameters	 of	 the	
viola2on,	 that	 is,	 its 	 essen2al	 elements	
and	 their	 scope.	 At	 issue	 are 	 also	 the	
sufficiency	and	the 	proba2ve	value	of	the	
evidence	 of	 undue	 suffering,	 the 	 causal	
link	and	the	Tribunal’s 	interpreta2on	and	
applica2on	of	that	evidence.
	 [33]	 	 	 Contrary	 to	 what	 the 	applicant	
suggests,	it	 is	not	necessary	for	an	animal	
to	be	suffering	at	the	2me	and	place	of	its	
being	 loaded	 for	 transporta2on	 for	 a	
viola2on	 of	 paragraph	 138(2)(a)	 of	 the	
Regula2ons	 to	 be	 commiaed.	 Although	
this 	Court’s 	decision	in	Samson	v.	Canada	
(Canadian	 Food	 Inspec2on	 Agency),	
2 0 0 5	 F C A	 2 3 5	 ( C a n L I I ) ,	 a t	
paragraphs	11	and	12,	may	 be	somewhat	
ambiguous 	 in	 that	 respect,	 it	 is	 clear	 to	
me,	first,	that	the	provision	is 	not	 limited	
to	 cases 	 in	 which	 an	 animal’s	 condi2on	
worsens	 as 	 a 	 result	 of	 its 	 being	
transported.	 It	 prohibits 	transporta2on	in	

condi2ons 	that	 cause 	undue	suffering	 to	
an	animal	thus	transported.
	 	[34]	 		Beyond	the	reasons 	of	an	animal’s	
infirmity,	 illness,	 injury	 or	 fa2gue,	 the	
provision	also	proscribes	the	imposi2on	of	
undue	suffering	for	 “any	 other	 cause”	 on	
an	 animal,	 which	 may	 otherwise 	 be	
healthy.	 Undue	suffering	 can	 result	 from	
suffoca2ng,	 unsuitable,	 gruelling	 and	
intolerable	 transport	 condi2ons	 caused	
by,	 for	 example,	 cramped	 space,	
overcrowding,	 temperature,	 the	length	of	
the	 journey	 or	 a	 combina2on	 of	 such	
factors.
	[35]	 		Of	course,	proof	of	undue	suffering	
can,	 with	 respect	 to	 the	 owner	 of	 the	
animal,	 be 	 made	 more	 easily	 if,	 during	
loading,	 the 	 animal 	 was	 visibly	 ill 	 and	
suffering	before	the	decision	to	include	it	
in	the	load	was	made.
	 [36]	 	 	 But	 it	 is 	also	clear	 to	me,	 second,	
that	 the 	 fac t	 that	 an	 an imal 	 i s	
compromised	 and	 suffering	 does	 not	
necessarily	 mean	 that	 it	 cannot	 be	
transported,	 especially	 if	 it	 remains	
ambulatory.	 The 	 literature 	 to	 help	
producers 	and	 transporters 	 comply	 with	
the	 regula2ons 	 iden2fies	 the	 class 	 of	
“lameness”.	It	 indicates 	that	hogs	that	fall	
into	classes	1	to	3	may	 be	transported	to	
the 	 slaughterhouse 	 as 	 long	 as 	 the	
following	 measures 	 are	 taken:	 isola2ng	
them	 from	 healthy	 hogs,	 transpor2ng	
them	 to	the	slaughterhouse	as	quickly	 as	
possible,	 loading	 them	 last	 in	 the	 rear	
compartment	of	the 	trailer	and	unloading	
t h em	 fi r s t	 u p on	 a r r i v a l	 a t	 t h e	
slaughterhouse...

The	Tribunal	Chairman	in	this	decision	added:	

While	 Parliament	 has 	 enacted	 a	 specific	
provision	 to	 protect	 animal 	 health	 for	
animals 	 during	 transport	 from	 undue	
suffer ing,	 the 	 provis ion	 must	 be	
interpreted	 so	 as 	 to	 maintain	 a 	balance	
between	the	regular	commercial 	ac2vi2es	
of	 actors	 in	 agricultural 	 and	 agri‑food	
produc2on	systems	and	the	protec2on	of	
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the	 animals 	 in	 those 	 systems.	 The	
deliberate	inten2on	of	 Parliament	 to	use	
the 	 phrase 	 “undue	 suffering”	 must	
therefore 	be	 read	 in	 the 	context	 of	 this	
balancing	 in	mind,	 given	 the	scheme	and	
object	of	the	HA	Act	and	HA	Regula2ons.

	
	 “Undue”	 under	 this	 legisla2ve	 scheme	
means	 “undeserved”,	 “unwarranted”,	
“ u n j u s 2 fi e d ” ,	 o r	
“unmerited”	 (Porcherie	 des	 Cèdres,	 at	
paragraph	 26)	 and	 “un jus2fied” ,	
“unmerited”	or	 “unwarranted”	(Doyon,	at	
paragraph	 30).	 As 	 such,	 liability	 will	
generally	 aaach	 to	 an	 actor	 in	 the	
Canadian	agri‑food	system	where 	animals	
in	the	care 	and	 control	of	 that	 actor	 are	
exposed	to	“undeserved”,	“unwarranted”,	
“unjus2fied”	or	“unmerited”	suffering.

The	Chairman	dealt	with	the	evidence	and	noted:	

B e y o n d	 h i s 	 o w n	 a n t e	 m o r t e m	 a n d	
post	 mortem	 examina2ons,	 Dr.	 Dumitru	did	 not	
order	any	further	 tests,	 such	as 	a 	histography,	to	
determine	the	exact	pathology	 of	the	2ssue 	and	
bone	in	the	pig’s	injured	hip	area.
	
The	 Tribunal 	 Chairman	 also	 noted	 that	 the	
interpreta2on	 of	 the 	 results 	 of	 Dr.	 Dumitru’s	
post	 mortem	 examina2on	was 	disputed	 by	 the	
experts.

The	Chairman	stated:	

Undue 	 suffer ing	 can	 resu l t	 f rom	
suffoca2ng,	 unsuitable,	 gruelling	 and	
intolerable	 transport	 condi2ons	 caused	
by,	 for	 example,	 cramped	 space,	
overcrowding,	 temperature,	 the	length	of	
the	 journey	 or	 a	 combina2on	 of	 such	
factors 	 …	 There	 is 	 no	 evidence	 of	 such	
factors	in	this	case.

There	 is 	no	evidence	which	showed	that	
the	 loading,	 transit	 or	 unloading	 of	 the	
pigs 	 was 	 in	 any	 way	 unusual	 or	
compromised.

The	 Chairman	 found	 that	 on	 a	 balance	 of	
probabili2es 	the 	Agency	 had	failed	 to	prove	the	
seven	elements	of	the	offence.	

B.	 1301479	 Ontario	 Inc.	 (dba	 UBca	 Livestock	
Carriers)	 v.	 Canada	 (Canadian	 Food	 	 InspecBon	
Agency),	2016	CART	22

American	 horses	 are	 shipped	 to	 Canada 	 for	
slaughter	 and	 processed	 here 	 into	 consumable	
meat	 products.	Mr.	 Fred	 Bauer	 (“Mr.	 Bauer”)	of	
La	 Rue,	 Ohio,	 is 	one	such	shipper	who	 regularly	
retained	 the	 services 	 of	 1301479	 Ontario	 Inc.,	
doing	 business 	 as	 U2ca 	 Livestock	 Carriers	
(“U2ca”),	 to	 transport	 his 	 American	 slaughter	
horses 	 to	 Canada.	 On	 November	 1,	 2012,	
Ms.	 Gina	 Arsenault	 (“Ms.	 Arsenault”),	 an	
employee	 of	 U2ca	and	 driver	 of	 one 	of	 U2ca’s	
horse 	 transport	 trailers,	 received	 onto	 her	
trailer	29	horses	from	Mr.	Bauer’s	farm	in	Ohio.
	
At	the	Canadian	border,	Ms.	Arsenault’s 	load	was	
inspected	and	cer2fied,	and,	when	all 	was 	found	
to	 be	 in	 order,	 the	 Canadian	 Food	 Inspec2on	
Agency	 (“Agency”)	officials 	sealed	the	trailer	and	
Ms.	 Arsenault	 resumed	 her	 journey	 across	
Ontario	and	into	Quebec.
	
The	next	day,	Ms.	Arsenault	arrived	with	her	load	
a t	 t h e	 V i a n d e	 R i c h e l i e u	 Me a t s 	 i n c .	
( “R iche l ieu	 Meats” )	 s laughterhouse	 in	
Massueville,	 Quebec.	 An	 Agency	 veterinarian,	
Dr.	Véronique	Martel 	(“Dr.	Martel”)	observed	all	
the	horses	coming	off	Ms.	Arsenault’s 	trailer	and	
then	 inspected	 Ms.	 Arsenault’s	 empty	 trailer,	
which	was	found	to	be	in	good	order.	 Later	 that	
morning,	Dr.	Martel	inspected	the	holding	pens 	of	
Richelieu	Meats	containing	the	horses	that	came	
off	 Ms.	 Arsenault’s 	 trailer	 and	 found	one 	horse	
(“Horse	9584”)	to	be	in	poor	condi2on.
	
Twenty	 months 	 later,	 on	 July	 14,	 2014,	 the	
Agency	 issued	to	U2ca 	a	No2ce 	of	Viola2on	with	
a 	penalty	 in	 the	 amount	 of	 $6,600	 for	 loading,	
having	 caused	 to	 be	 loaded,	 transpor2ng	 or	
having	caused	to	be	transported	an	animal 	which	
could	 not	 be 	 loaded	 or	 transported	 without	
causing	 undue	 suffering	 during	 the	 expected	
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journey	 contrary	 to	 paragraph	 138(2)(a)	 of	 the	
Health	of	Animals	RegulaBons	(HA	Regula2ons).

Interes2ngly,	 the	 Chairman	 of	 the 	 Tribunal	
referred	 to	 the	difficul2es 	of	 the 	respondent	 in	
gathering	evidence 	a 	number	of	months	aler	the	
viola2on,	sta2ng:	

Required	 to	 recall 	or	 reconstruct	 events	
that	 occurred	 three	 years 	prior,	 U2ca	 is	
faced	with	a 	significant	 documentary	 and	
tes2monial 	challenge.	 I 	take	no2ce	of	the	
prac2cal 	 difficul2es	 U2ca	 faces	 in	
producing	 an	 eviden2ary	 record	 to	
counterbalance 	 that	 offered	 by	 the	
Agency.	 In 	 this 	 case,	 U2ca 	 was 	 able 	 to	
have	the	driver	of	the 	load	Ms.	Arsenault,	
tes2fy,	 but	 she	 had	 no	 recollec2on	 of	
Horse	 9584.	 This 	is 	understandable 	given	
that	she	tes2fied	that	she 	hauls 	thousands	
of	horses 	per	year	and	the 	hearing	of	this	
maaer	 commenced	three	years 	aler	 the	
event.

The	 Chairman	 reviewed	 the	 evidence	 that	 was	
available	and	concluded:	

There	is	no	direct	evidence 	in	the 	record	
or	 from	the 	hearing	that	Horse	9584	was	
suffering	 any	 physical 	 ailment	 prior	 to	
Dr.	Martel’s 	discovery	 of	it	 in	the 	holding	
pens 	of	 Richelieu	Meats 	the	morning	 of	
November	2,	2012.	In	fact,	all 	of	the	direct	
evidence	points 	to	Horse	 9584	 being	 an	
unremarkable,	fit-for-transport	animal.

The	 Chairman	 found	 that	 U2ca	 had	 not	
commiaed	the	viola2on.

C.	 Christensen	 	 v.	 	 Canada	 (Canadian	 Food	
InspecBon	Agency),	2016	CART	23

This 	case	concerns	the	state 	of	a	trailer	 used	for	
animal 	transport,	where	the	same	facts 	resulted	
in	the	issuance	of	 two	No2ces 	of	 Viola2on.	 The	
Canada 	Agricultural 	Review	Tribunal 	(“Tribunal”)	
determined	that	it	would	first	address 	the	alleged	
viola2on	 with	 respect	 to	 whether	 “insecure	
fipngs,	 the	 presence	 of	 bolt-heads,	 angles 	 or	

other	 projec2ons”	 in	 rela2on	 to	 the	 trailer	
amounted	 to	 a	 circumstance	 where	 injury	 or	
undue	suffering	 to	the	animals 	transported	was	
likely.	Depending	on	the	result	of	such	evalua2on,	
the	 Tribunal 	was	 then	 to	 determine 	whether	 it	
was	necessary	 to	 address 	the	 second	No2ce	of	
Viola2on,	addressing	whether	 the 	state	of	repair	
of	 such	 trailer	 amounted	 to	 inadequate	
construc2on	that	made 	injury	or	undue	suffering	
to	the	transported	animals	likely.

The	 Tribunal 	 used	 the	 same	 analysis 	 of	 the	
elements	 of	 the	 offence	 and	 reviewed	 the	
available	evidence.	 It	 concluded	that	 the 	Agency	
established,	on	the 	balance	of	probabili2es,	 that	
Carsten	Christensen	commiaed	the	first	viola2on	
as 	alleged.	In	par2cular,	he	transported	an	animal	
in	a 	container	where	injury	or	 undue	suffering	is	
likely,	by	reason	of	insecure	fipngs.

A	review	of	the	case 	law	indicates	an	increase	in	
the	 number	 of	 viola2ons	being	 pursued	 by	 the	
CFIA	and	also	being	subjected	to	review.	

Rui	M.	Fernandes

Follow	Rui	M.	Fernandes	on	TwiRer	
@RuiMFernandes	and	on	Linkedin.	See	also	his	
blog	at	hap://transportlaw.blogspot.ca
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DISCLAIMER & TERMS 
This  newsletter is published to keep our clients  and friends informed of new and important  legal developments. It  is 
intended for information purposes only and does not constitute legal advice. You should not act  or fail to act on anything 
based on any of the material contained herein without first  consulting with a lawyer. The reading, sending or receiving of 
information from or via the newsletter does not create a lawyer-client relationship. Unless otherwise noted, all content on 
this  newsletter (the "Content") including images, illustrations, designs, icons, photographs, and written and other materials 
are copyrights, trade-marks and/or other intellectual properties owned, controlled or licensed by Fernandes Hearn LLP. The 
Content may not be otherwise used, reproduced, broadcast, published,or retransmitted without the prior written permission 
of Fernandes Hearn LLP.
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155 University Ave. Suite 700 

Toronto ON M5H 3B7

416.203.9500 (Tel.)    416.203.9444 (Fax)

CONTEST
This	month	we	are	giving	away	a	complimentary	2cket	for	aaendance	at	our	annual	seminar	day	-	
January	19th	2017	in	Toronto	-	for	the	first	individual	to	email	us	the	name	of	the	aerial	acroba2c	
team	at	photograph	on	page	2.		Email	your	answer	to	info@fernandeshearn.com	with	a	subject	line	
"Newsleaer	contest".	First	response	with	the	correct	answer	wins.
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