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Canada 	is 	a 	federal 	state 	with	a 	cons1tu1on.	Canada 	has 	an	elected	
parliamentary	 system	 of	 government.	 In	 addi1on	 to	 the 	 federal	
government	 it	 has 	 ten	 provincial	 governments,	 three	 territorial	
governments.	 At	the	federal 	level 	Canadians	elect	 the 	prime 	minister	
and	at	 the	provincial 	levels,	 the 	premier.	 The	Cons%tu%on	 Act,	 1867	
sets 	 out	 the	 powers 	 assigned	 to	 the	 federal 	 government	 and	 the	
powers	assigned	to	the	provincial	and	territorial 	governments.	English	
common	law	is 	applied	in	nine	provinces 	and	three	territories.	French	
civil	law	is	applied	in	the	province	of	Quebec.

Federal 	jurisdic1on	was 	designed	to	encompass 	decisions	that	affect	all	
Canadians	across 	the	vast	 country	 –	 maDers 	of	na1onal 	significance.	
The	 federal 	 government	 has 	powers 	 that	 include	 na1onal	 defence,	
foreign	affairs,	employment	insurance,	banking,	federal 	taxes,	the	post	
office,	federal	taxes,	fisheries,	shipping,	railways,	telephone,	pipelines,	
indigenous 	lands	and	rights 	and	criminal	law.	Provincial 	and	territorial	
jurisdic1on	 includes	 direct	 taxes,	 hospitals,	 prisons,	 educa1on,	
marriage,	 property	 and	 civil	 rights.	 Agriculture	 and	 immigra1on	 is	
shared.	Certain	aspects 	of	provincial 	powers 	are	delegated	to	municipal	
governments,	which	enact	their	own	bylaws.	Legisla1ve	jurisdic1on	is	
subject	 to	 limits	 provided	 by	 the 	 Canadian	 Charter	 of	 Rights	 and	
Freedoms,	which	forms	part	of	the	Consitu%on	Act,	1982.

Depending	 on	 the	 business,	 it	 may	 be 	 subject	 to	 either	 federal 	 or	
provincial 	regula1on.	For	example,	an	airline 	may	be	subject	to	federal	
law,	 such	as 	the	federal 	labour	 code,	 for	 maDers 	dealing	with	labour	
and	employment	 but	 be	also	subject	 to	provincial 	laws 	dealing	with	
real	property.

The	division	of	 powers 	is 	further	 complicated	by	 the	“op1ng”	out	 by	
provinces	from	federal	programs.	For	example,	Quebec	administers	its	
own	provincial 	pension	plan.	 It	 operates	separately	 from	the	Canada	
Pension	Plan.	

In	addi1on,	unique	arrangements 	have	been	developed	for	Aboriginal	
peoples	in	different	regions	of	Canada.	...	(page	7)																				

DOING	BUSINESS	IN	CANADA		
	Part	1(*1)	–	The	Canadian	Legal	System

THE	NAVIGATOR
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FIRM	AND	INDUSTRY	NEWS
•	 Rui	Fernandes	and	Kim	Stoll	have	been	included	in	the	Who’s 	Who	Legal	2018	in	
Shipping	and	Mari1me	Law.	

•	 Rui	 Fernandes	 and	Gordon	 Hearn	 have	been	 included	 in	the	Chambers 	Guide	
2018	 as 	 recommended	 lawyers 	 in 	 the	 fields 	 of	 Shipping	 Law	 and	 Road	 and	 Rail	
Transporta1on	Law.	

•	 Rui	Fernandes,	Carole	McAfee	Wallace	and	Jaclyne	Reive	will 	be 	doing	a	“Legal	
Updates 	Seminar”	 to	carriers 	and	 shippers 	in	 the 	Leamington	 area	on	November	 3rd,	
2017.	

•	 Canadian	 Passenger	 Vessel	 Associa\on	 Annual 	 Conference,	 November	 8-10,	
2017,	Niagara 	Falls,	Ontario.	Rui	Fernandes	will 	be	speaking	on	“Dealing	with	Marijuana	
in	the	Workplace.”	Jaclyne	Reive	will	also	be	aDending	represen1ng	the	firm.	

•	 Ontario	 Trucking	 Associa\on	 (OTA)	 Conven\on	 &	 Execu\ve	 Conference,	
November	8-9,	2017,	Toronto,	Ontario.	Louis	Amato-Gauci	and	Carole	McAfee	Wallace	
will	be	aDending	represen1ng	the	firm.

•	 50th	 Transporta\on	 Law	 Ins\tute	 November	 10,	 2017	 in 	Norfolk,	 VA.	Gordon	
Hearn,	Kim	Stoll	and	Louis	Amato-Gauci	will	be	aDending	represen1ng	the	firm.

•	 Canadian	Board	of	Marine	Underwriters	Fall 	Conference,	November	28th,	2017,	
Toronto	Ontario.	

•	 Women’s	 Interna\onal	 Shipping	 &	 Trade	 Associa\on	 Annual 	General 	Mee1ng	
Montreal 	November	30,	2017.	Kim	Stoll	is 	the	Vice	President	Central	Region	and	will	be	
in	aDendance.

•	 Grunt	Club	 Annual 	Dinner,	December	1st,	2017,	Montreal 	Quebec.	Kim	Stoll	and	
Rui	Fernandes	will	be	aDending	represen1ng	the	firm.	

•	 Toronto	 Transporta\on	 Club	 Annual	 Dinner,	 December	 7th,	 2017,	 Toronto	
Ontario.	
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Fernandes	Hearn	LLP	18th	Annual	Seminar,	January	17th,	2017,	Toronto	Ontario,	by	invita\on.	
Tenta1ve	Program:

Date:			Wednesday	January	17th,	2018	
Loca\on:	The	Advocates’	Society	Educa\on	Centre

250	Yonge	Street,	Suite	2700	Toronto
Cost:			$65.00	-	Includes	light	lunch	and	materials	(by	download)	
Registra\on:	Sharifa	Green,	Fernandes	Hearn	LLP	416-203-9500	

Send	cheques	to:	Fernandes	Hearn	LLP,	
155	University	Ave.	Suite	700,	ON	M5H	3B7	

Limited	to	120	aDendees				6.0	RIBO	Credits	(Technical	Category)

Topics	and	Speakers:	
8:00-8:25	 Registra\on	&	Coffee

8:25-8:30	 Welcome

8:30-9:30 NAFTA	Update	and	Effects	on	Transporta1on

9:30-10:30 Autonomous	Vehicles,	Vessels	and	Aircral

10:30-10:45 Coffee

10:45-11:45 Insurance	Online-	Risks	for	Brokers,	Insurers	and	Customers

11:45-12:45 Blockchain,	Smart	Contracts,	and	Accountability

12:45-1:30 Lunch

1:30-2:30 Hurricanes,	Fires,	Climate	Change,	Risk	Analysis	and	Legal	/	Insurance	Issues

2:30-3:00 Social	Media:	Source	of	Informa1on	and	Use	in	Legal	MaDers

3:00-4:00 Medical	and	Recrea1onal	Marijuana	Use	During	Employment
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INVITATION	TO	MESA	2018	CONFERENCE

Fernandes	Hearn	LLP	is 	one 	of	the	sponsors 	for	 the	Marine	&	Energy	Symposium	of	the	
Americas	2018	(“MESA	2018”)	conference	in	Toronto	April 	18-20,	2018	 in	Toronto.	The	
following	is	the	program	for	the	conference.	

Where?	Omni	King	Edward	Hotel,	Toronto	Canada
When?	18-20	April	2018	

Registra.on:	hDp://www.mesa2018.com

Wednesday,	April	18,	2018

6:00	-	8:00	pm									Registra1on	-	Mezzanine,	Omni	King	Edward	Hotel	
6:30	-	8:00	pm									Opening	Recep1on	-	Palm	Court,	Omni	King	Edward	Hotel	
8:00	pm																				Dinner	on	your	own	-	or	join	us	at	a	pre-arranged	restaurant
	
Thursday,	April	19,	2018

8:00	am	to	noon				Registra1on	-	Mezzanine, Omni King Edward Hotel

Time Joint	Session	-	Vanity	Fair	Ballroom

9:00	to	10:00	am Arc1c	Explora1on	and	Shipping	/	The	Polar	Code
Moderator:	Rui	Fernandes,	Partner	Fernandes	Hearn	LLP
Peter	Pamel	–	Partner	Borden	Ladner	Gervais,	
Aldo	Chircop	–	Professor	of	Law;	Canada	Research	Chair	(Tier	
1)	in	Mari1me	Law	and	Policy	Dalhousie	University

10:00	to	11:00	am Seabed	Mining
Moderator:	James	Manson	–	Associate,	Fernandes	Hearn	LLP
Wylie	Spicer	–	Counsel	–	McInnes	Cooper

11:00	to	11:15 Coffee	Break

11:15	am	to	12:15	pm Alermath	and	Implica1ons	of	Recent	Catastrophic	
Hurricanes	
Moderator:	Kim	Stoll	-	Partner,	Fernandes	Hearn	LLP
Mark	Newcomb	–	Counsel	and	VP	Claims	&	Insurance,	Zim	
Integrated	Shipping	Services	Ltd.

	
12:15	pm	to	1:15	pm															Lunch	-	Keynote	Address	-TBA
	

http://www.marineenergysymposium.com
http://www.marineenergysymposium.com
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MESA	2018	CONFERENCE

Concurrent	
Session	Time

Session	A	-	Vanity	Fair Session	B	–	Kensington

1:15	to	2:15	pm Applica1on	of	Jurisdic1on	Clauses	
in	Different	Countries
Shelley	Chapelski	–	Partner	Norton	
Rose	Fulbright
Robert	Reeb	–	Shareholder
Marwedel,	Minichello	&	Reeb

LNG	Contracts	and	
Transporta1on
Vanessa	Rochester	–	Counsel	
Norton	Rose	Fulbright

2:20	to	3:20	pm Arrest	of	Vessels	in	Various	
Jurisdic1ons	&	Alterna1ves

Update	on	HNS	Conven1on

3:25	to	4:25	pm Issues	Arising	from	Project	Cargo Port	Security	and	Liability
Bruce	Hennis,	Managing	
Partner,	Hennes	
Communica1ons	(USA)

	
6:00	PM																																						MESA	2018	Cocktail	Recep1on	and	Dinner	–	Hotel
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Friday,	April	20,	2018

Concurrent	Session Session	A	-	Vanity	Fair Session	B	-	Kensington

9:00	to	9:55	am Limita1on	of	Liability	by	
Statute	-	Conven1ons	and	
in	Contracts	
George	Arghyrakis		-	E.G.	
Arghyrakis	&	Co.	

Impact	of	Climate	Change	on	
Shipping	and	Energy	Projects

10:00	to	10:45	am Autonomous	Ships	and	
Equipment

Cyberterrorism	in	
Transporta1on	and	Energy	
Projects	

10:45	to	11:00		am Coffee Coffee

11:00	to	11:45	am Offshore	Explora1on	and	
Exploita1on:	Liability	and	
Compensa1on	Issues
Lawrence	Mallizzi	–	
Senior	Manager	–	O’Brien	
&	Gere

Pipeline	Technologies,	
Development	Issues	and	
Li1ga1on	
Joshua	Jantzi,	Partner,	Dentons	
Canada	LLP
Kori	Patrick,	Technical	
Manager,	Research	&	
Development,	Enbridge,	
Edmonton	Alberta

11:55	am	to	12:45	pm Emerging	Issues	in	
Insurance	
in	Marine	and	Energy
Simon	Swallow	–	Chief	
Execu1ve	Shipowner’s	
Club
Brian	Murphy	–	Vice	
President,	Berkley	
Offshore

Wind	Turbine	Li1ga1on
Sarah	Powell	–	Partner	–	
Davies	Ward	Phillips	&	
Vineberg	LLP

	
12:45	pm	to	2:00	pm																								Lunch	–		Presenta1on	on	Arbitra1on	in	Canada



Aboriginal 	groups	may	have 	a	range	of	rights 	and	
powers	over	 certain	lands 	under	the	Indian	Act	
and	pursuant	to	historic	and	treaty	rights.	

The	 federal 	 and	 provincial 	 and	 territorial	
governments 	are 	all 	responsible	for	 the	judicial	
system	 in 	 Canada.	 (*2)	 Canada’s 	 judiciary	 is	
completely	independent	from	other	branches 	of	
government	and	all 	government	ac1on	is 	subject	
to	 judicial 	 scru1ny.	 Canadian	 judges	 are	
appointed	for	 life.	Canadian	judges	are	fair	 and	
well-respected.

Only	 the	 federal	 government	 can	 appoint	 and	
pay	judges	of	the	superior,	or	upper-level,	courts	
in	the	provinces.	Parliament	can	also	establish	a	
general 	court	 of	appeal	and	other	courts.	 It	 has	

created	 the	 Supreme	 Court	 of	 Canada,	
the	 Federal 	 Court	 and	 the	 Federal 	 Court	 of	
Appeal,	as	well	as	the	Tax	Court.	

Parliament	also	has	exclusive 	authority	over	the	
procedure 	 in	 courts 	 that	 try	 criminal	 cases.	
Federal 	authority	for	criminal 	law	and	procedure	
ensures	fair	and	consistent	treatment	of	criminal	
behaviour	across	the	country.	

The	 provinces 	 administer	 jus1ce 	 in	 their	
jurisdic1ons.	 This 	 includes	 organizing	 and	
maintaining	 the	 civil 	 and	 criminal	 provincial	
courts	and	civil	procedure	in	those	courts.

The	graphic	below	is	an	outline	of	Canada’s	
Court	System	(*3).
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The	Supreme	Court	 of	Canada	is	Canada’s 	final	
court	 of	 appeal.	 Its	 nine	 judges	 represent	 the	
four	major	regions 	of	the	country.	Three	of	them	
must	 be 	from	 Quebec	 to	adequately	 represent	
the	civil	law	system.

The	 Federal 	 Court	 specializes 	 in	 areas 	such	 as	
intellectual 	property,	mari1me	law,	immigra1on	
law,	 federal-provincial 	 disputes 	 and	 civil 	 cases	
related	to	terrorism.	

The	 Provincial 	 and	 Territorial	 level	 courts	 are	
roughly	 the	same	across	Canada.	Each	province	
has 	 three 	 levels:	 lower	 courts,	 superior	 courts	
and	appeal 	courts.	Nunavut	 is 	the	excep1on.	 It	
has	a	single-level	trial	court.	

Administra1ve	 boards	 and	 tribunals 	 deal 	with	
certain	types	of	disputes 	over	the	interpreta1on	
and	 applica1on	 of	 laws	 and	 regula1ons.	
Examples 	 are	 human	 rights,	 en1tlement	 to	
employment	 insurance	or	disability	benefits	and	
refugee	 claims.	 Decisions 	 of	 administra1ve	
tribunals	may	 be	reviewed	by	a 	court	to	ensure	
fairness	and	proper	legal	process.	

Canadian	 courts 	 may	 look	 to	 foreign	 judicial	
decisions	for	guidance,	and	both	the 	federal 	and	
provincial 	 legislatures 	frequently	 adopt	 foreign	
legisla1ve	 models:	 for	 example,	 the	 Personal	
Property	 Security	 Act	 in 	 force	 in	 Ontario	 is	
essen1ally	 the	 same	 as 	 Ar1cle	 9	 of	 the	 U.S.	
Uniform	Commercial	Code.	

Arbitra1on	clauses	in	 agreements 	are 	generally	
enforced	by	 courts	and	arbitra1on	is	extensively	
used.	 Canadian	 courts 	will 	 generally	 recognize	
arbitra1on	decisions,	including	foreign	awards.

Canada 	also	hosts 	a	number	 of	media1ons 	with	
many	former	judges 	and	senior	lawyers	available	
to	mediate	complex	commercial	disputes.	

Canada 	provides	an	aDrac1ve	climate	for	foreign	
businesses.	 It	 has	stable 	poli1cal 	and	economic	
systems.	 It	 has 	 abundant	 natural 	 and	 human	
resources.	

Rui	M.	Fernandes

Fo l l ow	 Ru i	 M .	 Fe rnandes	 on	 Tw iHer	
@RuiMFernandes	and	on	Linkedin.	 See	also	his	
blog	at	hDp://transportlaw.blogspot.ca

Endnotes
(*1)	 This 	ar1cle	is 	part	1	of	17	parts 	dedicated	
to	 a	 review	 of	 doing	 business 	 in	 Canada.	
Subsequent	 ar1cles 	 will 	 include:	 Foreign	
Investment,	 Business 	 Structures,	 Securi1es	
Regula1on,	 Canadian	Immigra1on,	 Employment	
Laws,	Directors 	and	Officers,	Interna1onal	Trade,	
Compe11on,	 Sale	 of	 Goods,	 Intellectual	
Property,	Privacy,	Real	Property,	 Environmental	
Laws,	Taxa1on,	Insolvency,	Li1ga1on	and	ADR.
(*2)	 see	 hDp://www.jus1ce.gc.ca/eng/csj-sjc/
just/07.html
(*3)	Ibid
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2.	 Blockchain	101	–	Part	2

This 	 Part	 2	 of	 the	 ar1cle	 on	 blockchain	 (*1),	
“Blockchain	 101”,	 and	 deals	with	 the	poten1al	
for	 use	of	 blockchain	platorms	 in	 the	 logis1cs	
and	supply	 chain	area.	 The	blockchain	protocol	
for	a 	decentralized	digital	ledger	may	work	very	
well 	 in	 logis1cs 	and	 supply	 chain	management	
(including	 insurance).	 The	speed	of	 verifica1on	
of	transac1ons 	and	the 	security	 for	 transac1ons	
invo lv ing	 mul1p le	 par1es 	 in	 mul1p le	
jurisdic1ons	lends	itself	to	the	use	of	blockchain.	

The	best-known	 pilot	 project	 in	 logis1cs 	is 	the	
Maersk	program	with	IBM,	Microsol	 and	other	
partners.	 The	 blockchain	 platorm	 is 	 built	 on	
Microsol’s 	Azure	global	cloud	technology	and	is	
slated	to	be	implemented	in	2018.	The	platorm	
will 	 connect	 clients,	 brokers,	 insurers,	 carriers	
and	third	par1es 	to	distributed	common	ledgers	
that	 capture 	 data	 about	 iden11es,	 risk	 and	
exposure	 and	 integrate	 the	 informa1on	 with	
insurance	contracts.	(*2)

The	 project	 was	 described	 in	 Fortune	 as	
follows(*3):	

Maersk,	 the	 Danish	 shipping	 giant,	 recently	
completed	 a 	 20-week	 blockchain	 proof	 of	
concept	trial	for	marine	insurance	this	year,	the	
company	 told	 Fortune.	 The	company	 partnered	
with	 EY,	 Microsol,	 Willis 	Towers 	Watson,	 and	
several 	 insurance	 companies 	 to	 try	 securely	
sharing	shipping	data	on	a	blockchain.
Maersk	 used	 KSI,	 a 	 blockchain	 developed	 by	
Guard1me,	 a	 startup	 whose	 technology	
underpins	the	tech-savvy	na1on	Estonia,	 for	the	
test.	 The 	 platorm	 was 	 designed	 to	 make	
audi1ng	 aspects 	 of	 a	 shipping	 supply	 chain	
easier,	 to	 improve	 the	 tamper-resistance	 and	
sharing	of	data	in	real1me,	and	to	enable	many	
different	 par1es 	 to	 seDle	 upon	 the 	 terms 	 of	
premiums	in	a	more	1mely	fashion.

Accoun1ng	giant	EY	explained	why	the	project	in	
the	 shipping	 and	 insurance	 industry	 was	
appropriate	for	the	blockchain	platorm	(*4):	

EY	explained	that	 its 	decision	 to	secure	marine	
insurance	 data	 with	 blockchain	 was	 due	 to	 a	
"complete	inefficiency"	in	the	sector.

"The	reason	we 	chose	marine	(insurance)	as 	the	
star1ng	point	 for	 this 	sort	 of	 market	 is 	mainly	
because	 of	 its 	 complete	 inefficiency,"	 Shaun	
Crawford,	 global 	 insurance	 leader	 at	 EY,	 told	
CNBC	 via 	phone	earlier	 this	week	ahead	of	the	
announcement.

Crawford	said	 the	industry	 was 	"over	 capacity"	
and	that	there	was	"a	lot	of	cost	to	it."

He	 added:	 "It's 	 facing	 high	 administra1ve	
burdens	of	managing	and	wri1ng	 claims	with	a	
lot	 of	 paperwork.	 All 	 contracts 	 are	 signed	
mul1ple	1mes.	They	go	from	ship	to	ship,	port	to	
port,	through	quite	a	journey."

Another	 project	 for	 container	 security	 is 	being	
developed	 by	 T-Mining.	 T-Mining	 is 	 currently	
developing	 and	 tes1ng	 blockchain-based	
applica1ons 	 for	 container	 logis1cs	 with	 the	
objec1ve	 of	 giving	 secure 	 clearance 	 for	
personnel,	 such	as	truck	drivers,	 to	pick	up	the	
loads.	 It	 is 	 a	 response	 to	 the	 rela1vely	 recent	
trend	 in	 logis1cs	 of	 fic11ous	 pickups.	 	 These	
occur	 when	con	 ar1sts 	show	up	 at	 a	shipper’s	
dock,	provide	fabricated	documents	and	pick	up	
the	shipment.	Presumably	if	all 	the	par1es 	in	the	
transac1on	are	on	the 	blockchain	platorm,	 the	
driver	would	require	a	secure	private 	key	 to	pick	
up	the	goods.	(*5)

Other	 blockchain	 projects	 in	 the 	 logis1cs 	 area	
have	 been	 described	 by	 Forbes	 writer	 Steve	
Banker	as	follows	(*6):	

On	 organiza1on	 called	 Kouvala 	 Innova1on	 has	
an	 even	 more	 audacious	 vision.	 	 Pallets 	with	
RFID	tags 	would	communicate 	their	need	to	get	
from	point	A	to	point	B	by	a 	certain	date.	Carrier	
“mining”	 applica1ons	would	bid	for	 the	right	to	
move	that	 load.	 The 	RFID	tag	would	award	the	
business 	 to	 the 	 carrier	 that	 bests 	 meets	 a	
shipper’s 	price	 and	 service 	needs.	 Then	 as 	the	
move	progresses,	the	blockchain	would	con1nue	
to	track	the	shipment.
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It	 is 	 also	 thought	 this	 technology	 could	 be	
effec1ve	in	enhancing	food	and	drug	traceability	
and	for	reducing	costs 	associated	with	factoring.		
Provenance,	 a	 U.K.	 solware	 startup,	 looks 	 to	
use	 blockchain	 technology	 to	 establish 	 the	
authen1city	 of	 food.	 Provenance	 is 	tes1ng	 the	
technology	 to	 authen1cate	 tuna 	 caught	 in	
Indonesia 	 delivered	 to	 Japanese	 restaurants.	
Provenance 	takes 	 informa1on	 from	 sensors	 or	
RFID	 tags	 and	 records	 it	 on	 the 	blockchain	 to	
track	 the 	fish	 from	“hook	 to	 fork.”	 IBM	 is 	also	
interested	 in 	 food	 traceability,	 and	 has	
announced	 a	 consor1um	 with	 several 	 major	
food	producers	and	retailers.

Forbes	 argues 	 that	 all 	 these	 projects 	 sound	
promising	but	may	 be	slow	to	take 	beyond	the	
beta	 tes1ng	 stage 	due	 to	 a 	number	 of	 factors	
(*7):	

1.	 The	 technological 	 talent	 is	 scarce	 and	
expensive;	much	of	 it	has 	been	scooped	up	by	
fintech	startup	firms.
2.	 There	 are	 network	 effects	 associated	 with	
deriving	value	 from	 blockchain	 in	 logis1cs.	 The	
more	en11es 	that	par1cipate,	the	more	valuable	
the	 solu1on	 is.	 But	 this 	network	 effect	 makes	
things	difficult	at	the	start.
3.	It	is 	likely	that	to	get	to 	scale,	large	companies	
will 	need	to	require	their	 supply	 chain	partners	
to	par1cipate.	But	this 	could	hinder	the	drive	to	
create	 the 	necessary	 standards.	 Further,	 while	
several 	 organiza1ons 	 are	 seeking	 to	 play	 the	
necessary	 role	of	standards 	body;	 none 	has 	yet	
achieved	the	necessary	scale.
4.	 “Miners”	 are	used	 to	 validate	 that	 the	data	
added	to	a 	blockchain	is 	valid.	With	Bitcoin,	this	
process 	 can	 take 	 several	 minutes.	 There	 are	
supply	chain	processes	where	less 	latency	would	
be	very	desirable.

The	 insurance 	 industry	 can	 certainly	 use	
blockchain	 in	 the	 future.	 Insurance	 providers	
need	 an	 efficient	 way	 to	process 	claims,	 verify	
that	 an	 insurable 	 event	 (such	 as 	 an	 accident)	
actually	 occurred,	 and	 provide	 customers	with	
fair	 and	 1mely	 payouts.	 With	 automated	
insurance	claim	processing,	policy	condi1ons	are	
wriDen	 into	 a 	 smart	 contract	 stored	 on	 the	

blockchain	 and	 connected	 to	 publicly	 available	
data	 via 	 the	 Internet.	 Whenever	 an	 insurable	
event	occurs	and	is 	reported	by	a 	trusted	source,	
the	 insurance 	policy	 is 	automa1cally	 triggered,	
the	claim	is 	processed	according	to	the 	terms 	of	
the	 policy	 specified	 in	 the 	smart	 contract,	 and	
the	customer	is	paid.	(*8)

Industries 	using	 complex	 systems	 such	 as 	 the	
aircral	 industry	 may	 be	able 	to	benefit	 from	a	
blockchain	 platorm.	 When	 something	 goes	
wrong	with	a 	complex	“system	of	systems,”	such	
as 	 an	 aircral,	 it	 is 	 important	 to	 know	 the	
provenance 	 or	 origin,	 through	 supply	 chain	
management,	of	each	component,	down	to	the	
manufacturer,	produc1on	date,	batch,	and	even	
the	manufacturing	machine 	program.	Blockchain	
holds 	 complete	 provenance 	 details 	 of	 each	
component	 pa r t ,	 a c ces s i b l e	 by	 each	
manufacturer	 in	 the	 produc1on	 process,	 the	
aircral	 owners,	 maintainers,	 and	 government	
regulators.

Benefits	in	this	category	include(*9):	

a)		 Increased	trust	because	no	single	authority	
“owns”	the
b)		 Increased	efficiencies	lead	to	reduc1ons 	in	
1me	 taken	 to	 diagnose	 and	 remedy	 a	 fault	
improving	system	u1liza1on
c)	 Specific	 recalls 	 rather	 than	 cross 	 fleet/
generic

Without	 doubt,	 the	 implementa1on	 can	 be	
expensive 	and	1me	 intensive.	 Will 	the 	benefits	
exceed	the	return	value?	

Part	 3	 of	 this 	 ar1cle	 will 	 deal 	 with	 the	 legal	
consequences	arising	 from	 the	implementa1on	
of	blockchain	platorms.	

Rui	M.	Fernandes

Fo l l ow	 Ru i	 M .	 Fe rnandes	 on	 Tw iHer	
@RuiMFernandes	and	on	Linkedin.	 See	also	his	
blog	at	hDp://transportlaw.blogspot.ca

INVESTOR NEWSLETTER ISSUE N°3	 FALL  2008FERNANDES HEARN LLP NEWSLETTER	 OCTOBER 2017 PAGE 10

http://transportlaw.blogspot.ca
http://transportlaw.blogspot.ca


Endnotes
(*1)	 see	September	 2017	 FHLLP	 newsleDer	 for	
Part	1.	
(*2)	see	“Maersk	partners	with	Microsol,	EY	on	
mari1me	insurance	blockchain”
September	8,	2017,	CanadianShipper.com	
(*3)	 see 	 hDp://fortune.com/2017/09/05/
maersk-blockchain-insurance/
(*4)	see	hDps://www.cnbc.com/2017/09/05/ey-
microsol-maersk-blockchain-for-marine-
insurance.html

(*5)	see	hDp://www.t-mining.be
(*6)	 see	 hDps://www.forbes.com/sites/
stevebanker/2017/09/01/blockchain-in-the-
supply-chain-too-much-hype/#c96fcbc198c8
(*7)	Ibid
(*8)	 Gupta,	 Manav	 “Blockchain	 for	 Dummies	 -	
IBM	Edi1on”,	2017	John	Wiley	&	Sons,	Inc.,	page	
27.
(*9)	Ibid,	at	page	28
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3.	 A	Very	Interest-ing	Case:	Platypus	
Marine,	Inc.	v.	Tatu	(Ship)

In	 Canada,	 sec1on	 347	 of	 the	 Criminal	 Code	
forbids 	anyone 	from	charging	an	annual 	interest	
rate	of	over	60%.	Apparently,	however,	charging	
59.9%	is	just	fine…

Recently,	 in	Platypus	Marine,	 Inc.	 v.	 Tatu	 (Ship),	
2017	 FCA	 184,	 the	 Federal	 Court	 of	 Appeal	
considered	a	 case 	where	 one	party	 had	 orally	
agreed	 to	 pay	 the	 other	 USD$100,000	 in	
interest,	in	connec1on	with	certain	debts	owing.	
The	issue 	was 	whether	 this 	amount	 cons1tuted	
a 	criminal	interest	 rate 	of	 over	 60%.	 The	lower	
court	 judge 	ruled	 that	 it	 did,	 and	subs1tuted	 a	
lower	 amount.	 On	 appeal,	 however,	 the 	Court	
overturned	and	ordered	the	debtor	 to 	pay	 the	
full 	USD$100,000.	On	its 	calcula1ons,	and	using	
the	dates	of	each	invoice 	(plus 	a 	two-day	 grace	
period)	as 	the	star1ng	 point	 for	 calcula1ng	the	
interest	 (as 	 opposed	 to	 the	 date 	 of	 the 	 oral	
agreement),	the	Court	 found	that	a	60%	rate	of	
interest	 would	 generate	 an	 amount	 of	 USD
$100,529.78	 –	 meaning	 that	 the	 agreed-upon	
amount	 of	 $100,000	 was 	 very,	 very	 slightly	
under	60%.

The	obvious 	lesson?	Be	careful 	what	 you	agree	
to!

The	Facts

The	appellant,	Platypus	Marine	Inc.	(“Platypus”),	
is 	a	 ship	repairer	 based	 in	Port	 Angeles	 in 	the	
State	of	Washington.	 Platypus 	provided	 repairs	
and	 maintenance 	 work	 to	 the	 ship	 “Tatu”,	
owned	 by	 the	 respondent,	 Pla1num	 Premier	
Corpora1on	Limited	(“Pla1num”).	The	work	took	
place	 over	 several	 months 	 in	 2014;	 in	 due	
course,	 Platypus 	 sent	 Pla1num	 ten	 invoices	
totaling	 $285,508.92.	 Each	invoice	was	marked	
“INVOICE	 DUE	 UPON	 RECEIPT”,	 and	 made	 no	
men1on	of	interest.

The	final 	invoice	was	dated	September	19,	2014.	
At	 that	 point,	 Pla1num	 had	 not	 paid	 any	 of	
Platypus’s 	 previous	 invoices.	 Shortly	 aler	
sending	the	last	 invoice,	the	par1es 	came	to	an	

oral	agreement,	made	at	Pla1num’s 	sugges1on,	
where	 Pla1num	 agreed	 to	 pay	 Platypus 	 USD
$100,000	 in	interest	 on	the	amounts	owing.	 	 In	
exchange,	 Pla1num	 would	 not	 have	 to	 effect	
payment	before	the	end	of	January	2015.

Pla1num	 then	 failed	 to	 seDle	 the	 outstanding	
amounts	by	the 	end	of	January	2015,	so	Platypus	
arrested	 the 	 “Tatu”.	 On	 October	 29,	 2015,	
Platypus 	commenced	an	ac1on	in 	Federal	Court	
against	Pla1num.

Ul1mately,	 Platypus	obtained	a 	judgment	 from	
the	 Federal	 Court	 in	 respect	 of	 the	 principal	
amount	 owing	 only.	 Pla1num	 eventually	 paid	
this	amount,	including	costs	and	interest.	

What	 remained	 was	 the	 issue 	 of	 whether	
Pla1num	 owed	 Platypus 	 USD$100,000	 in	
interest,	 as 	agreed.	 Pla1num	brought	 a	mo1on	
for	 summary	 judgment	 on	 this 	 issue,	 arguing	
that	 the	amount	 cons1tuted	a 	criminal 	rate	of	
interest,	contrary	to	sec1on	347	of	the 	Criminal	
Code,	 which	 prohibits 	charging	 annual 	 interest	
rates	over	60%.

The	 mo1ons	 judge 	 agreed	 with	 Pla1num	 that	
the	 agreed-upon	 interest	 charge 	cons1tuted	 a	
criminal	 interest	 rate.	 He	 set	 aside	 the	 oral	
agreement	 reached	 between	 Platypus 	 and	
Pla1num	 and	ordered	 Pla1num	 instead	 to	 pay	
Platypus 	 $35,000	 in 	 interest.	 This	 was	 the	
amount	 that	 the 	mo1ons	judge 	concluded	that	
the	par1es 	had	agreed	to,	in	the 	event	that	the	
USD$100,000	 amount	 was	set	 aside,	 being	 the	
5%	 interest	 rate	 provided	 by	 sec1on	 3	 of	 the	
federal 	Interest	 Act.	 The 	mo1ons	judge	applied	
this 	 rate	 to	 the	 amount	 of	 the	 judgment,	
rounded	to	an	even	figure.

The	Appeal	

On	 appeal 	 to	 the	 Federal 	 Court	 of	 Appeal,	
Platypus 	argued	 that	 the	 sum	 of	 USD$100,000	
did	not	violate	the	criminal 	interest	provisions	of	
the	Criminal	Code.	 Platypus	referred	to	a	chart	
detailing	its 	calcula1ons,	wherein	its	calcula1on	
of	 the	 interest	 began	 three 	days 	following	 the	
date	of	each	par1cular	invoice	(i.e.	to	allow	for	a	
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three-day	grace	period	for	delivery	and	receipt	of	
the	 invoice).	 Platypus 	showed	 that	 using	 a 	60%	
interest	rate,	a 	three-day	grace	period	resulted	in	
a 	 total 	 interest	 amount	 of	 USD$100,082.21	 –	
thus,	on	this 	calcula1on,	the	amount	charged	was	
(very	slightly)	under	the	criminal	rate.

Pla1num	 argued	 that	 the	USD$100,000	 interest	
amount	 was 	 a	 criminal 	 interest	 rate.	 It	
maintained	 before	 the 	Federal	 Court	 of	 Appeal	
(as	in 	the	lower	 court)	that	the 	appropriate	date	
to	begin	calcula1ng	interest,	 for	 the	purposes	of	
arriving	at	the	effec1ve 	rate,	was 	the	date 	of	the	
oral 	 agreement	 (i.e.	 September	 19,	 2014).	
Therefore,	 according	 to	 Pla1num,	 the 	 interest	
rate	was	actually	95%.

Platypus 	disagreed	and	 argued	 that	 the	 correct	
date	for	 calcula1on	of	 the 	interest	 rate	was 	the	
date	of	each	invoice,	 and	not	on	September	 19,	
2014.

The	Court’s	Analysis

Wri1ng	for	the 	Court,	Jus1ce	Nadon	held	that	the	
determina1on	 of	 the 	 maDer	 turned	 on	 the	
commencement	 date 	for	 calcula1on	 of	 interest.	
He	thus	considered	Pla1num’s 	argument	that	the	
opera1ve 	 date	 was	 September	 19,	 2014.	 If	
Pla1num	 was	 correct	 in	 its	 submission,	 then	
there	 could	be	no	doubt	 that	 the	USD$100,000	
amount	 did	cons1tute	an	interest	 rate	well	over	
60%.	On	the	other	hand,	Jus1ce 	Nadon	observed	
that	 if	Platypus	was	correct	 in	its 	view,	 then	the	
interest	charged	was	slightly	under	60%.

Jus1ce 	 Nadon	 concluded,	 first,	 that	 the	 lower	
court	 had	 erred	 in	 its 	 finding	 that	 the	 USD
$100,000	 amount	 cons1tuted	a 	criminal 	rate	of	
interest.	 In	 the	 first	 place,	 the	 judge 	 had	 not	
made 	any	 calcula1ons 	in	his 	reasons 	to	support	
this 	conclusion,	 but	 rather	 rested	his 	finding	 on	
the	 conclusion	 that	 both	 par1es’	 calcula1ons	
resulted	in	criminal	rates.	Second,	 Jus1ce 	Nadon	
found	that	the	calcula1ons	advanced	by	Platypus	
(showing	that	 the	amount	was 	slightly	 less 	than	
60%)	were	correct.

Turning	to	the	proper	 start	 date	for	 the	interest	
calcula1on,	 Jus1ce	 Nadon	 had	 no	 difficulty	 in	
concluding	 that	 it	 was	 an	 implicit	 term	 of	 the	
par1es’	agreement	 that	the	USD$100,000	was	to	
subsume	 the 	 interest	 to	 which	 Platypus 	 was	
already	 en1tled	 at	 the	1me	the 	oral	agreement	
was	made.	The	“interest”	referred	to	in	this	case	
would	 have	 been	 pre-judgment	 interest,	 which	
Jus1ce	 Nadon	 noted	 is 	 always 	 payable 	 in	
admiralty	 maDers,	 rather	 than	 contractual	
interest.	He	noted,	“the	oral	agreement	must	be	
characterized	and	understood	 in	 the	light	 of	 the	
fact	 that	 interest	was	 indeed	 owed	 by	 Pla%num	
on	the	amounts	covered	by	the	ten	invoices”.

Thus,	 in	 the	 Court’s	 view,	 interest	 should	
therefore 	be	 calculated	 using	 the	date	 of	 each	
invoice.	 The 	 Court	 also	 held	 that	 it	 was	
reasonable	 to	 include	 a 	 two-day	 grace	 period,	
given	 that	 the	 evidence 	 established	 that	 the	
invoices 	were 	not	 always 	delivered	on	 the	date	
shown.

Ul1mately,	 the 	 Court	 set	 out	 a	 series 	 of	
calcula1ons 	demonstra1ng	 that	 with	 respect	 to	
each	invoice,	 if	 interest	 began	to	accrue	on	the	
second	 day	 following	 the	 date	 of	 the	 invoice,	
then,	at	60%	per	annum,	the	total 	amount	owing	
would	 be	 USD$100,529.78.	 Thus,	 the	 USD
$100,000	 amount	 as	agreed	 by	 the 	par1es	was	
slightly	lower	and	therefore	not	over	60%.	

The	Court	noted	that	even	with	a	three-day	grace	
period,	 the 	 amount	 calculated	 was 	 s1ll	 (very)	
slightly	over	USD$100,000,	and	thus	s1ll 	not	over	
60%.

Jus1ce 	Nadon	declined	to	comment	on	the	other	
issues	raised	on	the	appeal,	namely	 whether	the	
lower	court	 judge	erred	in	awarding	5%	interest;	
and	whether	 his 	 calcula1ons 	 in	 respect	 of	 that	
award	were	correct.

James	Manson
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4.	 Is	Your	Business	at	Risk	of	Breaching	An\-
Bribery	Laws?

Does 	your	company	have	an	an1-bribery	policy	 in	
place?	Is 	your	company	complying	with	Canadian	
an1-bribery	 laws 	regarding	domes1c	and	foreign	
officials?	 Is 	 paying	 for	 an	 expedited	 permit	 or	
l icence	 issued	 by	 a 	 government	 official	
considered	bribery	 for	 the 	purposes 	of	Canadian	
law?	 Here	 are	 the 	 basics 	 that	 your	 company	
needs	to	know.

Is	Your	Business	at	Risk	 of	Breaching	An%-Bribery	
Laws?

You	 or	 your	 company	 are	 at	 higher	 risk	 of	
poten1ally	 breaching	Canadian	an1-bribery	 laws	
if	 you	 are 	 bidding	 on	 or	 are 	 engaged	 in	
government	 contracts 	 in	 Canada	 or	 in	 foreign	
countries.	Addi1onally,	you	are 	also	at	higher	risk	
if,	 in 	 order	 to	 operate,	 you	 require 	 a 	 permit,	
licence,	or	visa	that	is 	issued	by	a	public	body	(for	
example,	 this 	 could	 include	 safety	 fitness	
cer1ficates,	 CVORs,	 opera1ng	 authori1es,	 liquor	
licences,	 food	 and	 drug	 licences	 from	 Health	
Canada 	or	 a	foreign	equivalent,	 import	or	export	
cer1ficates 	 or	 licences,	 environmental	 permits,	
building	permits,	etc…).

The	more 	olen	you	are	required	to	interact	with	
public	 officials	 here	 in	 Canada	 or	 abroad,	 the	
more	 exposed	 you	 are	 to	 poten1ally	 breaching	
Canada’s	an1-bribery	laws.	

Canada 	has 	three 	sets 	of	 legisla1on	that	 govern	
bribery:	 the 	Corrup%on	of	Foreign	Public	Officials	
Act	 (“CFPOA”)	 (*1),	 the	 Criminal	 Code	 (the	
“Code”)	 (*2),	 and	 the 	 Extrac%ve	 Sector	
Transparency	 Measure	 Act	 (*3).	 The 	 laDer	
governs 	payments 	made	by	 companies	 involved	
in	mining,	 oil 	and	 gas 	 to	 foreign	 and	 domes1c	
governments 	 and	 will 	 not	 be	 discussed	 in	 this	
ar1cle.

Bribery	of	Foreign	Officials

A	 foreign	public	 official 	is 	a	person	who	holds 	a	
legisla1ve,	administra1ve	or	 judicial 	posi1on	of	a	
foreign	 state,	 who	 performs 	 public	 du1es	 or	

func1ons 	for	 a 	foreign	state	(including	a 	person	
employed	by	a 	board,	commission,	corpora1on	or	
other	 body	 performing	 func1ons	on	behalf	 of	 a	
foreign	states),	or	an	official	or	 agent	of	a 	public	
interna1onal	organiza1on	formed	by	two	or	more	
states	or	governments.	(*4)

Under	 the	CFPOA,	 an	 individual	or	 company	has	
commiDed	the	offence	of	bribery	if:

(i)	 they	 have	given,	 offered,	 or	 agreed	to	
give	or	offer,	directly	or	 indirectly,	a	loan,	
reward,	 advantage	or	benefit	of	any	 kind	
(“Foreign	 Bribe”)	 to	 a	 foreign	 public	
official,	 or	 to	anyone	for	 the	benefit	of	 a	
foreign	public	official;	and
(ii)	the	Foreign	Bribe	was	offered	to	obtain	
an	advance	in	the	course	of	business;	and
(iii)	 it	 was 	 offered	 as	 payment	 for	 the	
official 	to	act	 or	 not	 to	act	 in	connec1on	
with	 the	 performance	 of	 their	 du1es	 or	
func1ons;	or	
(iv)	it	was 	offered	to	induce	the	official	to	
use	 their	 posi1on	 to	 influence 	 acts 	 or	
decisions	of	a	foreign	state.	(*5)

The	 descrip1on	 of	 a 	 Foreign	 Bribe	 for	 the	
purposes 	 of	 the	 CFPOA	 is 	 quite 	 broad	 and	
accordingly,	 could	 expand	 to	 rela1vely	 minor	
offers	 as	 long	 as 	 some	 form	 of	 benefit	 or	
advantage	 is 	provided.	 Addi1onally,	 the	 offence	
has 	been	commiDed	even	if	the	Foreign	Bribe	has	
not	 actually	 changed	 hands,	 as	 the	 legisla1on	
covers 	both	giving	and	agreeing	to	give	a 	Foreign	
Bribe.

The	CFPOA	is 	also	broad	enough	to	cover	indirect	
Foreign	Bribes 	where	a	third	party	 has	provided	
the	Foreign	Bribe	to	a 	foreign	official	on	behalf	of	
a	company	or	individual.

Currently,	 a 	 “Facilita1on	 Payment”	 made	 to	
expedite 	or	secure	the	performance	by	 a 	foreign	
official 	of	any	act	of	a	rou1ne	nature	that	is 	part	
of	 their	 du1es 	 or	 func1ons,	 such	 as 	 issuing	 a	
permit,	 licence	or	qualifica1on	to	do	business 	in	
another	country,	 as 	well 	as 	certain	other	 rou1ne	
acts,	are	not	considered	Foreign	Bribes.	However,	
under	 Bill 	S-14	 which	 amended	 the 	CFPOA,	 the	
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elimina1on	 of	 Facilita1on	 Payments 	 was	
introduced	but	this	elimina1on	is 	not	yet	in	force.	
(*6)

There	 are	 also	 certain	 excep1ons	 for	 when	 a	
Foreign	 Bribe	 is 	 not	 an	 offence,	 for	 example,	
where	it	is 	permiDed	or	 required	under	 the	laws	
of	the	foreign	state.	(*7)

The	offence	does	not	 need	 to	 be	commiDed	 in	
Canada 	for	the	CFPOA	to	apply.	The 	reach	of	the	
CFPOA	 extends 	to	 acts 	or	 omissions 	commiDed	
outside	of	 Canada	 if	 the	person	 commi~ng	 the	
act	 is 	a 	Canadian	 ci1zen,	 a	 permanent	 resident	
who	is	present	in	Canada	aler	having	commiDed	
the 	 act	 or	 omission,	 or	 is	 a 	 public	 body,	
corpora1on,	 society,	 company,	 firm	 or	
partnership	 that	 is	 incorporated,	 formed	 or	
otherwise	organized	under	the	laws 	of	Canada	or	
a	province.	(*8)

Bribery	of	Domes%c	Officials

Under	 the 	Code,	 it	 is 	an	 offence	 for	 anyone	to,	
directly	 or	 indirectly,	 give,	 offer	or	 agree	to	give	
or	 offer,	 any	 money,	 valuable	 considera1on,	
office,	 place,	 employment,	 pay	 a	commission	or	
reward,	or	confer	an	advantage	or	benefit	of	any	
kind	(“Bribe”):

(i)	 on	 an	 official 	 as	 payment	 for	 their	
coopera1on,	 assistance,	 exercise	 of	
influence	 or	 for	 an	 act	 or	 omission	 in	
connec1on	 with	 any	 maDer	 of	 business	
rela1ng	to	the	government;	or
	 (ii)	 to	 an	 employee	 or	 official 	 of	 the	
government	 with	 which	 that	 person	has	
dealings.	(*9)

Similarly	 to	the	CFPOA,	the	descrip1on	of	a 	Bribe	
is 	 broad	 enough	 to	 expand	 to	 rela1vely	 minor	
offers	 as	 long	 as 	 some	 form	 of	 benefit	 or	
advantage	 is 	 provided.	 An	 offence	 has 	 been	
commiDed	 even	 if	 the	 Bribe	 has	 not	 actually	
changed	 hands 	 as 	 the 	 legisla1on	 covers	 both	
giving	and	agreeing	 to	 give	a 	Bribe.	The	offence	
under	the 	Code	also	covers	indirect	Bribes 	where	
a 	third	party	has 	provided	the	Bribe 	to	an	official	
on	behalf	of	a	company	or	individual.

Unlike	 the 	 CFPOA,	 there	 is 	 no	 excep1on	 for	
Faci l i ta1on	 Payments	 under	 the	 Code.	
Accordingly,	 small 	 payments 	made	 to	 low-level	
officials	 to	 expedite	 rou1ne	 services 	 are	
considered	Bribes	under	the	Code.

How	to	Protect	Your	Business

The	 best	 method	 of	 protec1ng	 your	 business	
from	 breaching	 Canada’s 	an1-bribery	 laws	 is 	by	
having	a	robust	an1-bribery	policy	 in	place	that	is	
circulated	 to	 employees 	and	 contractors,	 and	 is	
monitored	and	enforced.

In	 order	 to	 create	 or	 revamp	 your	 an1-bribery	
policy,	 each	 company	 should	 start	 with	 a 	 risk	
assessment	iden1fying	areas 	where	your	business	
interacts	 with	 government	 officials,	 including	
through	third	party	intermediaries.	Next,	with	the	
assistance 	of	counsel,	you	should	set	up	or	revise	
an	exis1ng	an1-bribery	policy	 that	 is 	targeted	to	
specific	 risk	 factors	of	 your	 business.	 This 	policy	
should	be	circulated	to	all 	employees	as 	well	as	
third	 party	 contractors,	 who	 should	 confirm	 in	
wri1ng	 that	 they	 have	 received	 the	 policy.	
Consider	 implemen1ng	 training	 for	 staff	 and	
contractors.	Finally,	engage	counsel 	to	assist	with	
intermiDent	 self-audits 	to	ensure	that	the	policy	
is	being	property	enforced.

Jaclyne	Reive

TwiHer:	@jaclyne_reive	
Blog:	hHps://jaclynereive.wordpress.com

Endnotes
(*1)	S.C.	1998,	c.	34.
(*2)	R.S.C.	1985,	c	C-46.
(*3)	S.C.	2014,	c.	39,	S.	376.
(*4)	CFPOA	s.	2.
(*5)	Ibid.,	s.	3(1).
(*6)	Ibid.,	s.	3(4).
(*7)	Ibid.,	s.	3(3).
(*8)	Ibid.,	s.	5(1).
(*9)	Code	s.	121.
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5.		 Update	 on	 Random	 Alcohol	 and	 Drug	
Tes\ng	

In	 2013	 in	 Communica%ons,	 Energy	 and	 Paper	
Workers	Union	of	Canada,	Local	30	v	Irving	Pulp	&	
Paper,	 Ltd	 (“Irving”),	 the	 Supreme	 Court	 of	
Canada	 confirmed	 a	 company	 may	 conduct	
random	 alcohol	 tes1ng	 for	 a	 safety-sensi1ve	
posi1on	 where	 the	 company	 can	 establish	 it	
operates 	a	dangerous 	workplace	and	 there 	 is 	a	
general	 problem	 with	 alcohol 	 abuse	 in	 the	
workplace.	 This 	 test	 is 	 a 	 very	 high	 obstacle	 to	
overcome.	

In	Irving,	the	Supreme 	Court	set	out	three	specific	
instances,	 even	 in	 safety-sensi1ve	 industries	
where	tes1ng	may	occur:

(i)	 	 	 	 	 there	 is	 reasonable	 cause	 to	believe	 that	
the	employee	is	impaired	while	on	duty,
(ii)		 			 	the	employee	has	been	directly	involved	in	
a	workplace	accident	or	significant	incident,	
or
( i i i )	 t h e	 e m p l o y e e	 i s	 r e t u r n i n g	 t o	
work	aler	treatment	for	substance	abuse.

This 	year	 the	Ontario	Superior	 Court	 gave	some	
insight	 into	the	analysis 	a	 court	 may	 undertake	
w h e n	 a s s e s s i n g	 r a n d o m	 t e s 1 n g .	
See	 Amalgamated	 Transit	 Union,	 Local	 113	 v.	
Toronto	 Transit	 Commission,	 2017	 ONSC	
2078	discussed	in	our	April	2017	newsleDer.	

A	 recent	 decision	 of	 the	 Court	 of	 Appeal 	 of	
Alberta	in	Suncor	Energy	Inc.	v.	Unifor	Local	707A	
(*1)	provides	addi1onal	guidance	on	alcohol 	and	
drug	tes1ng.	

In	2012,	 Suncor	 implemented	 random	drug	 and	
alcohol 	 tes1ng	 for	 workers 	 in	 safety-sensi1ve	
posi1ons 	 at	 some	 of	 its 	 sites	 in	 the 	 Fort	
McMurray	 area.	 Unifor	 grieved	 the	 alleged	
infringement	of	unionized	workers’	privacy	rights.	
The	 majority	 of	 the 	 arbitra1on	 panel 	 ruled	 in	
favour	 of	Unifor.	 The 	majority	 of	the	panel 	held	
that	 the 	 employer	 had	 not	 demonstrated	
sufficient	 safety	 concerns 	within	 the	 bargaining	
unit	 to	 jus1fy	 random	 tes1ng.	 The 	 dissent	
concluded	that	there 	was 	overwhelming	evidence	
of	 safety	 issues	within	 the	workplace,	 including	

substance	abuse	issues,	 and	would	have	upheld	
the	employer’s	random	tes1ng	scheme.

Suncorp	appealed	to	Court	of	Queen’s	Bench	for	
judicial 	 review.	 The	 arbitra1on	 decision	 was	
quashed	 by	 the	 reviewing	 jus1ce,	 who	 ordered	
that	 the 	maDer	be	sent	 back	 for	 a	fresh	hearing	
by	 a 	 new	 panel.	 The	 judge	 found	 that	 the	
majority’s 	decision	to	be	unreasonable	for	 three	
main	 reasons.	 First,	 he	 held	 that	 the	 tribunal’s	
majority	 misapplied	 the	 balancing	 exercise	
outlined	 in	 Irving	 by	 imposing	 more	 stringent	
requirements 	 than	 those 	 contemplated	 by	 the	
Supreme	Court	of	Canada.	Second,	he	concluded	
that	 the	majority	 erred	by	 only	 considering	 the	
evidence	 that	 demonstrated	 substance	 abuse	
problems	within	the	bargaining	unit,	and	ignoring	
the	evidence	of	substance 	abuse	problems	within	
the	 broader	 workplace.	 [At	 the	 site 	there	were	
both	 unionized	 and	 non-union	 personnel.]		
Finally,	he	concluded	that	the	majority	had	failed	
to	consider	all	of	the	relevant	evidence.

The	Union	 appealed	 to	 the	Court	 of	 Appeal 	 for	
Alberta.	The	Court	of	Appeal	considered	only	one	
ground	 of	 the	 appeal:	 the 	 arbitra1on	 panel	
majority’s 	sugges1on	that	it	should	only	 consider	
evidence	 demonstra1ng	 a 	 drug	 or	 alcohol	
problem	within	the	bargaining	unit.

The	Court	of	Appeal 	noted	that	in	Irving,	Abella 	J	
explained	 how	 a 	 dangerous	 worksite 	 is 	 not,	 in	
itself,	 enough	 to	 jus1fy	 management	 imposing	
random	drug	or	 alcohol 	tes1ng	on	 its 	unionized	
employees.	 She	 defined	 the	 test	 in	 terms	 of	
whether	 there	 are 	 special 	 safety	 risks,	 and	 in	
par1cular,	 whether	 there 	 was 	 evidence	 of	 a	
general	 problem	 of	 substance	 abuse	 within	
a	workplace	(at	para	31,	emphasis	added):

[T]he 	 dangerousness	 of	 a 	 workplace 	 —	
whether	 described	 as 	 dangerous,	
inherently	 dangerous,	 or	 highly	 safety	
sensi1ve 	—	 is,	 while	 clearly	 and	 highly	
relevant,	 only	 the	 beginning	 of	 the	
inquiry.	 It	has 	never	 been	found	to	be	an	
automa1c	 jus1fica1on	 for	 the	 unilateral	
imposi1on	 of	 unfeDered	 random	 tes1ng	
with	disciplinary	 consequences.	What	 has	
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been	addi1onally	 required	is 	evidence	of	
enhanced	safety	risks,	such	as 	evidence	of	
a 	general	problem	with	substance	abuse	
in	the	workplace.

The	Court	also	noted	that	in	an	aDempt	to	sa1sfy	
this 	 test	 from	 Irving,	 Suncor	 led	 extensive	
evidence	 about	 employee	 substance	 abuse	
problems	at	its 	Fort	McMurray	 opera1ons.	Some	
of	 this	evidence	directly	 implicated	its	unionized	
employees.	 Suncor	 introduced	 evidence	 about	
posi1ve	 drug	 and	 alcohol 	 tests 	 that	 took	 place	
aler	safety	incidents 	or	“near	misses,”	with	these	
records 	indica1ng	 that	 over	 95%	of	 the	posi1ve	
tests	 had	 involved	 unionized	 employees.	
However,	 much	of	 Suncor’s 	evidence	related	 to	
the	workplace	as 	a 	whole,	and	did	not	dis1nguish	
between	 unionized	 employees,	 non-unionized	
employees,	 and	 contractors’	 employees.	 Suncor	
introduced	evidence	of	over	2,200	“incidents”	 at	
its 	Fort	McMurray	opera1ons 	that	involved	drugs	
or	 alcohol,	 but	 did	not	 provide 	a	breakdown	of	
how	many	 of	 these	incidents 	involved	unionized	
employees	 versus 	 non-unionized	 employees	 or	
contactor	employees.

The	Court	of	Appeal	held	that	it	was	
unreasonable	for	the	tribunal	majority	to	insist	
upon	“par1cularized”	evidence	specific	to	
Suncor’s	unionized	employees.	At	paragraphs	46	
and	47	it	held	that:	

This 	 sets 	 the 	 eviden1ary	 bar	 too	
high.	 Irving	defined	the 	balancing	process	
in 	 terms 	 of	 workplace	 safety	 and	
workplace	 substance	 abuse	 problems	 –	
not	bargaining	unit	 safety	 and	bargaining	
u n i t	 s u b s t a n c e	 a b u s e	
problems.	 Irving	 calls 	for	 a 	more	 holis1c	
inquiry	 into	 drug	 and	 alcohol 	 problems	
within	the	workplace	generally,	 instead	of	
demanding	 evidence	 unique	 to	 the	
workers 	who	will 	be 	directly	 affected	by	
the	 arbitra1on	 decision.	 A	 broader,	
workplace-focused	 analysis 	 appears	
consistent	 with	 how	 both	 the	 Supreme	
Cour t	 and	 the	 a rb i t ra1on	 pane l	
in	 Irving	 approached	 the	 balancing	
process.	 In	the	 Irving	arbitra1on	decision,	

the	arbitrator	men1oned	how	some	of	the	
evidence	did	not	dis1nguish	between	the	
“groups 	 of	 employees”	 involved	 in	
alcohol-related	 incidents,	 but	 also	
specifically	 considered	 evidence	 about	
alcohol 	 tes1ng	 within	 the	 overall	
workplace,	 including	 plant	 employees	
outside	the	bargaining	unit

The	appeal	was	dismissed.	

The	takeaway	 for	 employers:	 employers 	must	be	
cau1ous	 when	 implemen1ng	 a	 random	 alcohol	
and	drug	 tes1ng	policy.	 Only	 a 	general	problem	
with	 substance	 abuse	 (in	 a	 safety	 sensi1ve	
industry)	needs 	to	be	demonstrated,	 rather	than	
a 	 “significant	 problem”	 (and	 a 	 reasonable	
likelihood	 of	 risk	 to	 heal 	 and	 safety	 due	 to	
substance	 abuse)	 being	 required	 in	 order	 to	
jus1fy	tes1ng.	

Rui	M.	Fernandes

Fo l l ow	 R u i	 M .	 F e r nande s	 o n	 Tw iHe r	
@RuiMFernandes	 and	 on	 Linkedin.	 See	 also	his	
blog	at	hDp://transportlaw.blogspot.ca

Endnotes
(*1)	2017	ABCA	313
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6.		 Pin	 Codes	 Not	 Proper	 “Delivery”	 of	
Goods	Under	Bill	of	Lading

Rapidly	changing	technology	is 	impac1ng	the	way	
the	world	works 	in	every	way.	Standard	opera1ng	
procedures 	are 	amended	in	response	and	to	take	
advantage	of	any	benefits.	Changes 	really	 started	
wh e n	 i n s t r u c 1 o n s	 b y	 ema i l	 b e c ame	
commonplace	 and	 then	 moved	 to	 electronic	
versions 	 of	 contracts	 of	 carriage.	 The	 law	 is	
always	 two	 (or	 more)	 steps 	behind	 and	 is 	 only	
now	 star1ng	 to	 deal 	 with	 the	 effect	 that	 such	
modern	prac1ces 	have 	on	the 	legal 	rela1onships	
between	 par1es 	 to	 a 	 contract.	 	 As 	 with	 any	
“newfangled	thing”,	li1ga1on	will 	help 	make	clear	
what	must	be	done	next.	

The	use	of	pin	codes	is 	familiar	 to	all 	of	 us	as	a	
security	measure.	Pin	codes	are	used	by	shipping	
lines 	as 	part	of	their	procedures 	for	the	release	of	
cargo.	Terms 	have	been	inserted	into	certain	bills	
of	 lading	 to	protect	 the	shipping	 lines 	regarding	
the	use	of	such	technology	and,	un1l	now,	those	
carriers 	have	maintained	that	the	provision	of	pin	
codes 	to	 effect	 the	release	of	 cargo	cons1tutes	
effec1ve	delivery	of	that	cargo.	

There	 are	 no	 Canadian	 cases 	yet	 on	 this	 issue;	
however,	on	May	24,	2017	the 	Court	of	Appeal	of	
England	and	Wales	decided	the 	case	of	Glencore	
Interna%onal	AG	 v	 MSC	 Mediterranean	 Shipping	
Co.	SA	 (*1).	 	The 	Court	dismissed	the 	appeal	and	
held	that	provision	of	pin	codes 	by	the	carrier	to	
the	agent	of	the	holder	of	the	fill 	of	lading	did	not	
cons1tute	proper	 delivery	 of	cargo.	 	 The 	carrier	
was	 liable	 to	 pay	 for	 losses 	 resul1ng	 from	 the	
thel	of	the	cargo.	

This 	decision	will 	have	significant	impact	on	those	
u1lizing	 electronic	 release 	 systems 	 (“ERS”)	 and	
pin	codes	in	the	shipment	and	release	of	cargo.	

Facts

Glencore	Interna1onal 	AG	(“Glencore”)	made	69	
shipments 	of	drums	containing	cobalt	briqueDes	
(the	 “cargo”)	 between	 January	 2011	 and	 June	
2012,	which	shipments 	were	successfully	 carried	
by	Mediterranean	Shipping	Company	SA	(“MSC”).	

On	 the 	 70th	 shipment,	 aler	 discharge 	 in	
Antwerp,	Belgium,	two	of	the	three 	containers 	in	
the	shipment	were	stolen.	

Glencore	was	the	holder	 of	the 	bill 	of	lading	and	
the	owner	of	the	cargo.	The	terms 	of	 the	bills 	of	
lading	 for	 the	 69	 previous 	 shipments 	 were	
essen1ally	the	same	as	that	of	the 	problem	70th	
shipment.	 The	MSC	 bills 	 of	 lading	 (marked	 “to	
order”)	 allowed	one	original 	bill 	of	 lading	 to	be	
tendered	 to	 get	 a 	 delivery	 order	 or	 the 	 actual	
cargo.

Since 	2011,	the	Port	of	Antwerp	operated	an	ERS,	
which	was 	not	 mandatory	 and	was 	not	adopted	
by	 all 	users 	of	 the	port.	Under	 the	ERS,	 carriers	
provided,	against	bills 	of	lading,	pin	codes,	which	
were 	 communicated	 by	 email 	 to	 the	 relevant	
receivers 	or	 their	 agents 	and	the	port	 terminal.		
The	holders 	of	 bills 	of	 lading	would	present	 the	
issued	 pin	 codes 	 at	 the 	 terminal 	 to	 then	 take	
delivery	of	the	cargo.		The	pin	codes	were 	used	in	
place	 of	 tradi1onal	 paper	 copies	 of	 delivery	
orders	or	release	notes.		

In	 each	 of	 the	 69	 successful 	 shipments,	
Glencore’s 	agent	 at	 the 	port	 had	used	the	MSC	
issued	 and	emailed	pin	code	 to	 take	delivery	 of	
the	 associated	 cargo.	 	 With	 the	 problem	 70th	
shipment,	Glencore’s	agent,	aler	presenta1on	of	
the	bill 	of	lading	and	payment	of	freight/charges,	
had	 received	 the	 MSC-issued	 pin	 code	 via	
electronic	document	called	a	“Release 	Note”.	The	
agent	aDempted	to	arrange	for	 pick	up,	but	 two	
of	 the	 three 	 containers 	 had	 been	 stolen	 by	
unauthorized	 persons,	 which	 thieves 	 had	 used	
the	same	pin	code	to	gain	access.

Glencore	 sued	 MSC	 for	 its 	 losses 	 and	 alleged	
breach	 of	 contract,	 bailment	 and	 conversion	 on	
the	basis	that,	as 	stated	in	the	bill 	of	lading,	MSC	
was	 required	 to	 deliver	 the 	 cargo	 against	 the	
presenta1on	of	a 	bill 	of	 lading	not	 just	 against	 a	
the	presenta1on	 of	 a 	pin	 code.	 MSC	 countered	
that	 there 	were 	clauses	in	the	bill 	of	 lading	that	
expressly	 allowed	 MSC	 to	 use	 the	 pin	 code	
system.	 Further,	 MSC	 had	 used	 that	 same	 pin	
code 	system	successfully	 in	respect	 of	the	other	
69	 shipments	and	Glencore 	had	been	 aware	of	
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this 	usage 	and	so	had	implicitly	 agreed	to	its 	use.	
The	trial 	judge	agreed	with	Glencore	and	issued	
judgment	against	MSC.

Issues	on	Appeal

(a)	Pin	Codes	as	“Symbolic”	Delivery

MSC	 argued	 that	 its 	 provision	 of	 pin	 codes 	 to	
Glencore’s 	agent	at	the	port	amounted,	in	law,	to	
the	delivery	 of	possession	of	 the	cargo.	 Just	 like	
delivery	up	of	a	key	to	a 	warehouse	where	goods	
are	 stored,	 the	 provision	 of	 the	 pin	 code	 (a	
subs1tute	for	 the	cargo)	was,	therefore,	 delivery	
of	the	cargo,	by	a	symbolic	act.	

The	 Court	 dismissed	 this 	 argument	 no1ng	 that	
those	presen1ng	a 	genuine	original 	bill	of	lading	
do	not	 receive	delivery	merely	 on	receipt	 of	the	
bill 	or	 by	 a 	symbolic	 act	 but	 by	 presenta1on	of	
the	actual 	bill.	 For	 “delivery”	and	the	passing	of	
risk	to	Glencore	and	its 	agent,	the 	Court	said	that	
it	would	have	been	necessary	 for	MSC	“to	divest	
itself	of	all 	powers 	to	control 	any	physical 	dealing	
in	the 	goods.”	However,	this 	was	not	the 	case,	as	
MSC	was 	s1ll 	able	to	revoke	or	invalidate	the	pin	
codes 	at	 all 	1mes,	even	if	 they	 did	not	have 	the	
contractual 	 right	 to	 do	 so.	 Delivery	 was 	 not	
effected	 merely	 by	 provision	 of	 the	 pin	 codes.	
Further,	there	was 	no	express	term	in	the 	subject	
bill 	of	 lading	 that	 specifically	 provided	 that	 the	
provision	of	pin	codes	would	amount	to	delivery.

(b)	 Electronic	 Release	 Note	 with	 Pin	 Code	 as	
“Delivery	Order”	or	Ship’s	Delivery	Order

MSC	also	argued	that	an	electronic	“release 	note”	
with	 pin	 code	 was 	 a 	 “delivery	 order”	 for	 the	
purposes 	of	the 	bill 	of	lading.	Further	it	was	also	a	
“ship’s 	delivery	 order”	 under	 sec1on	1(4)	 of	the	
Carriage 	of	Goods 	by	 Sea	Act	 1992,	 which	MSC	
argued	represented	an	undertaking	to	deliver	 to	
the	first	person	to	provide	the	pin	code.	

Regarding	 a 	 “delivery	 order”,	 this 	 term	 could	
have	 various 	meanings 	 and	 was 	 not	 a	 defined	
term.	The	pin	codes 	were	simply	used	to	instruct	
the	terminal 	to	deliver	 the 	cargo	to	anyone	who	
entered	 the 	correct	 pin	 codes 	at	 the 	port.	 	 The	

Court	 found	 that	 a 	 “delivery	 order”	 was 	to	 be	
provided	 by	 carriers 	as 	an	 alterna1ve 	to	 actual	
delivery	of	the	cargo	in	exchange 	and	subs1tu1on	
for	 the 	bill 	of	 lading.	 It	 was,	 therefore,	 implicit	
that	 the	 par1es	 intended	 that	 a	 delivery	 order	
also	 included	 an	 undertaking	 by	 the	 carrier	 to	
deliver	the	goods 	to	the 	person	iden1fied	therein.	
A	 pin	code	did	not	 include 	such	 an	undertaking	
and	could	not	 be 	a	“delivery	 order”.	Use 	of	the	
pin	 code 	 at	 the	 terminal,	 therefore,	 did	 not	
cons1tute	delivery	 and	MSC’s 	obliga1ons 	in	 that	
regard	were	not	fulfilled.		

Regarding	 whether	 the	 release	 note	 with	 pin	
code 	 was 	 a 	 “ship’s 	 delivery	 order”,	 the	 Court	
disagreed	 that	 such	 sec1on	 required	 MSC	 to	
deliver	 to	 the	 first	 person	 to	 enter	 the	 code,	
because	a 	delivery	 order	within	the	bill 	of	lading	
required	an	undertaking	to	deliver	to	Glencore	or	
its 	agent,	which	was	not	the 	same 	as 	delivering	to	
the	first	person	to	enter	the	pin	code.		

(c)	Estoppel

MSC	also	denied	that	it	was 	in 	breach	of	contract	
for	 delivering	 the 	cargo	 upon	 presenta1on	of	 a	
pin	code.	 	MSC	 argued	that,	 for	 the 	69	previous	
successful	 shipments,	 it	 had	 used	 the	 ERS	 and	
provided	pin	codes 	by	 email 	to	Glencore’s 	agent.		
Since 	Glencore	gave	the 	“appearance”	that	it	had	
no	 issues 	with	this 	procedure,	 it	 could	 now	not	
argue	that	the	procedure	was	improper.		
	
The	Court	disagreed,	sta1ng	that	Glencore’s 	case	
was	not	that	delivery	was 	made	against	pin	codes	
but	 rather	 that	 delivery	 was 	 not	 made	 to	
Glencore	or	its 	agent.	In	fact,	Glencore	and/or	its	
agents 	 had	 never	 advised	 or	 somehow	 agreed	
that	 delivery	 to	 anyone	who	 had	 the 	 right	 pin	
code/	 first	 presenter	 (and	 who	 was 	not	 them)	
would	 be 	 acceptable.	 	 Successful 	 use	 and	
presenta1on	 of	 pin	 codes	 had	 not	 afforded	 an	
opportunity	 for	 Glencore	 to	 advise	 on	 their	
posi1on	 had	 that	 use 	 and	 presenta1on	 been	
unsuccessful.		Glencore 	also	was 	also	actually	not	
aware	of	the	fact	 that	 the 	ERS	was	in	place	and	
being	used	in	Antwerp.	
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The	Court	of	Appeal 	dismissed	MSC’s 	appeal 	and	
MSC	 was	 liable	 for	 Glencore’s 	 losses 	 regarding	
two	of	 three 	containers 	in	the	70th	shipment	of	
cobalt	 briqueDes.	 	 MSC	 has 	 appealed	 to	 the	
Supreme	Court.	

Finally

This 	case	 is 	a 	convincing	 example	 that	 use 	and	
implementa1on	 of	 new	 or	 evolving	 technology	
must	 also	 be	 accompanied	 by	 updated	 legal	
advice	 to	 ensure 	 protec1on	 of	 interests,	
contractual 	or	 otherwise,	 at	 all 	1mes.	 	 Clients	
using	 ERS	 and	 pin	 codes 	 in	 their	 prac1ces	 and	

procedures 	should	look	to	amending	their	bills 	of	
lading	and/or	other	documenta1on	to	accurately	
reflect	whether	 or	 not	 delivery	 is 	effected	upon	
use	by	the	first	presenter	of	a	pin	code.	

Kim	E.	Stoll
Follow	Kim	on	 LinkedIn	and	 at	 url:	 linkedin.com/
in/kim-stoll-transporta%onlaw	 and	 on	 TwiHer	
@KimEStoll

Endnotes
(*1)	[2017]	EWCA	Civ	365
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7.	 Supply	of	Goods	and	Services	for	Vessels

Whither	 Canadian	 Mari%me	 Law?:	 Québec	
Appeals	 Court	 Confirms	 Supply	 of	 Goods	 and	
Services	 to	 a	 Vessel	 is	 Governed	 by	 Canadian	
Mari%me	Law	and	not	Provincial	Civil	Law

The	 Court	 of	 Appeal	 for	 Québec	 has 	 recently	
released	 a 	 split	 2-1	 decision	 in	 the	 maDer	 of	
Wärtsilä	Canada	Inc.	v.	Transport	Desgagnés	Inc.,	
which	touches	directly	on	the	scope	of	“Canadian	
mari1me 	law.”	(*1)	It	clarified	that	provincial 	laws	
cannot	oust	Canadian	mari1me	law	in	respect	of	
the	supply	of	goods	or	 services 	to	a 	vessel.	 	The	
mari1me	bar	can	breathe	a	sigh	of	relief.

The 	 facts 	 of	 the	 case 	 were 	 re la1vely	
straightorward.	 	 Transport	 Desgagnes,	 a	
Canadian	 shipping	 company,	 purchased	 a 	 new	
bedplate	 and	 recondi1oned	 crankshal	 from	
Wärtsilä,	 a 	 Dutch	 manufacturer,	 for	 use	 in	 its	
vessel,	the 	MV	Camilla	Desgagnés	(the	“Camilla”).		
Wärtsilä 	delivered	the 	components 	to	the	Camilla	
in	Halifax	 in	 February	 of	 2007.	 	 Two	and	a	half	
years 	 later,	 the 	 new	 crankshal	 suffered	 a	
catastrophic	 failure	due	to	 insufficient	 torqueing	
of	one 	of	the	parts.	 	Accordingly,	the	engine	blew	
up.	Transport	Desgagnés	and	its 	insurers 	sought	
damages	of	more	than	$5.6	million.

The	 principal 	 factual 	 ques1on	 for	 trial	 was	
whether	 the	 crankshal	 was 	 defec1ve 	 when	 it	
was	 delivered	 or	 whether	 the 	 1ghtening	 issue	
resulted	from	improper	maintenance.	 	However,	
Wärtsilä 	also	relied	a	six-month	limita1on	period	
in	 its	 warranty	 and	 a	 limita1on	 of	 liability	 to	
€50,000	(approximately	$79,000	CDN).		Transport	
Desgagnés	argued	that	the	contractual 	limita1on	
of	 liability	 was 	 invalid	 pursuant	 to	 the 	Québec	
Civil	 Code.	 	 Thus,	 the	Court	had	to	grapple	with	
the	 ques1on	 whether	 the	 governing	 law	 was	
Canadian	mari1me	law	or	 Québec	 civil	law;	 and,	
depending	 on	 the	 applicable	 law,	 whether	
Wärtsilä 	was	en1tled	 to	 rely	 on	 a 	 limita1on	 of	
liability.

The	per1nent	factual 	finding	was	that	the 	product	
was	the	result	of	a	latent	defect	and	not	improper	
maintenance.

The	trial 	court	 then	held	that	the	contract	was 	a	
simple	sales 	agreement	 and,	 therefore,	 was 	not	
integrally	 connected	to	 the 	federal	Parliament’s	
cons1tu1onal	 jurisdic1on	 over	 “naviga1on	 and	
shipping”.	 Thus,	 it	 applied	 the	 statutory	 law	 of	
the	 provincial 	 Civil	 Code,	 which	 is 	 within	 the	
purview	of	the 	Québec	legislature	pursuant	to	its	
cons1tu1onal	jurisdic1on	over	“civil 	and	property	
rights”.

The	 Civil	 Code	 contains	 provisions 	 requiring	
vendors 	to	warrant	 that	 goods 	are 	free	of	latent	
defects.	 	 The	Civil 	Code	goes	further	to	create	a	
presump1on	 against	 professional	 vendors	 that	
the	defects 	existed	at	 the	1me 	of	 sale 	(in	other	
words,	 it	 creates 	 a 	 reverse	 onus,	 such	 that	 a	
vendor	 must	 leave	 posi1ve	 evidence 	 in	 its	
defence	rather	 than	simply	 pu~ng	a	plain1ff	 to	
the	 burden	 of	 proof).	 	 In 	 effect,	 the	 Code	
ex1nguishes 	 any	 limita1on	 of	 liability	 clause	
unless 	 the	 vendor	 can	 rebut	 the	 presump1on.		
Good	 faith	 and	 ignorance	 are	 not	 defences.		
Effec1vely,	defendants 	must	show	that	the	buyer	
or	 a 	third	 party	 caused	 the	 defect,	 or	 that	 the	
defect	 only	 could	 have	 been	 discovered	 by	
scien1fic	or	 technological 	discoveries	made 	aler	
the	 sale	 was	 completed.	 	 Wärtsilä	 argued	 the	
point	 at	 trial,	 but	 the	 judge	 found	 that	 the	
statutory	 presump1ons 	had	 not	 been	 rebuDed.		
Thus,	the	Plain1ffs 	were	awarded	the	full 	value	of	
their	claim.

The	 above-men1oned	 sale 	 of	 goods	 provisions	
are	in	stark	contrast	to	the 	rules 	under	Canadian	
mari1me 	law.	 	Under	 those	rules,	a	latent	defect	
must	 affect	 an	 essen1al 	 characteris1c	 of	 the	
good,	making	 it	 unfit	 for	 its 	intended	use.	 	 The	
onus 	 is 	 on	 the	 buyer	 to	 prove	 that	 the	 latent	
defect	was	known	to	the	seller	or	 that	the	seller	
was	reckless	in	disregarding	it.

In	 coming	 to	 her	 decision	 that	 provincial	 law	
applied,	the 	trial 	judge	went	so	far	as 	to	find	that	
there	 was 	no	 prac1cal	 necessity	 for	 a	 uniform	
federal 	 regime	 governing	 vendors’	 obliga1ons.		
Rather,	she	found	that	provincial 	variances 	would	
not	 adversely	 affect	 the	 uniformity	 of	 laws	
rela1ng	to	naviga1on	and	shipping.
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Wri1ng	 the	 majority	 opinion	 for	 the 	 Court	 of	
Appeal,	 the	 Honourable	 Mr.	 Jus1ce 	 Mainville	
noted	 sec1on	 2	 of	 the	 Federal	 Courts	 Act	 (*2),	
which	 outlines 	 the	 bounds	 of	 “naviga1on	 and	
shipping”,	and	he	cited	Supreme	Court	of	Canada	
Jurisprudence	on	point.		For	example,	His	Honour	
cited	ITO	v.	Miida	Electronics	for	the	proposi1ons	
that	 Canadian	mari1me	 law	 should	 be	 uniform	
across	 the	 country	 and	 that	 it	 should	 be	
unfeDered	 in	 its 	 governance	 over	 all 	 maDers	
rela1ng	to	marine	and	admiralty	maDers.(*3)		His	
Honour	 also	 noted	 sec1on	 22,	 which	 outlines	
presump1ve	cases 	that	fall 	within	“naviga1on	and	
shipping”.		In 	par1cular	sec1ons 	22(2)(m)	and	(n),	
which	 cover	 “goods,	 materials 	 or	 services 	 …	
supplied	to	a 	ship”	and	“any	claim	arising	out	of	a	
contract	 rela1ng	 to	 the	 construc1on,	 repair	 or	
equipping	of	a	ship”.

His 	Honour	 used	harsh	 judicial 	language	for	 the	
trial 	judge’s 	reliance	on	Isen	v.	Simms	(*4),	where	
it	 was 	 held	 that	 the	 use	 of	 a 	 bungee	 cord	 to	
secure	a 	boat	on	land	was 	not	within	the	scope	of	
Canadian	mari1me	law.	 	 He	found	that	 the	trial	
judge’s 	conclusions 	“not	 only	 run	counter	 to	the	
clear	language	of	sec1on	22	of	the	Federal	Courts	
Act,	they	are	also	at	odds 	with	general 	principles	
of	 mari1me	 law	 as 	 well 	 as 	 the	 unbroken	
jurisprudence	 of	 the 	Supreme	 Court	 of	 Canada	
and	of	the	Federal 	Courts”(*3).		His 	Honour	found	
that	 it	 was 	 “self-evident	 that	 the 	 repair	 and	
supply	 of	 engine	 parts 	 to	 a	 ship	 is 	 intrinsically	
related	 to	 its 	 seaworthiness 	 and	 therefore	
directly	 and	 integrally	 connected	 to	 naviga1on	
and	shipping”	(*5).

His 	Honour	 flatly	 rejected	 the	arguments 	of	 the	
dissen1ng	Honourable	Mr.	 Jus1ce	Vézina.	 	First,	
he	 rejected	 any	 reliance	on	 the 	Federal	Court’s	
decision	 in 	 Surplus	 JT	 v.	 Canada,	 where 	 it	 had	
been	 found	 that	 the	 contract	 for	 the	 sale 	of	 a	
vessel 	 was 	 governed	 by	 provincial 	 law.	 	 His	
Honour	 dis1nguished	 that	 situa1on	 from	 the	
supply	 of	goods 	or	services 	to	a	vessel 	insofar	as	
the	 former	 is 	 not	 specifically	 enumerated	 in	
sec1on	22	of	the	Federal	Courts	Act.	 	His 	Honour	
also	noted	that	the	Surplus	JT	case 	was 	directly	at	
odds	 with	 the 	 Supreme	 Court	 of	 Canada’s	

decision	 in	 Antares	 Shipping	 v.	 The	 Ship	
‘Capricorn”	et	 al.,	which	held	that	1tle	issues	did	
fall 	within	Canadian	mari1me 	law	 (*6).	 	 Finally,	
the	Honourable 	Mr.	 Jus1ce 	Mainville 	rejected	his	
colleague’s 	reliance 	on	the	fact	 that	 the 	federal	
Interpreta%on	Act	purports 	to	give	equal 	status 	to	
the	 common	 and	 civil 	 law	 with	 respect	 to	
property	 and	 civil 	 rights 	 “unless 	 otherwise	
provided	 by	 law”	 (*7).	 	 He	 found	 that	 the	
applica1on	 of	 the	 Civil	 Code	 was	 indeed	
otherwise	provided	by	law.

Accordingly,	 the	trial 	judgment	 was	overturned.		
Damages 	were	awarded	based	upon	 the	 limited	
value,	as 	there	was	no	valid	reason	for	 the	Court	
to	invalidate	it.		In	that	regard,	the	Court	followed	
the	 Supreme	 Court	 of	 Canada’s 	 jurisprudence	
from	Tercon	 Contractors	v.	 Bri%sh	Columbia,	(*8)	
where	 it	 was 	 held	 that	 contractual 	 limita1ons	
clauses	should	generally	be	upheld.

The	 majority	 decision	 is 	 straightorward,	 if	 not	
blunt:	 Canadian	 mari1me	 law	 applies 	 to	 the	
supply	 of	 goods 	and	services 	to	vessels 	and	it	 is	
uniform	from	coast	to	coast	to	coast.	 	 The	most	
surprising	aspect	of	this	case	is 	that	the	decision	
was	split	and	not	unanimous.

Alan	S.	Cofman

Endnotes
	 (*1)	 2017	 QCCA	 1471.	 	 We	 previously	 wrote	
about	 the	 trial 	 decision	 of	 the	 Superior	 Court,	
2015	 QCCS	5514,	 in	 the	December	 2015	 edi1on	
of	The	Navigator.
(*2)	R.S.C.	1985,	c.	F-7.
(*3)	[1986],	1	S.C.R.	752,	cited	in	ibid.	at	para.	87.
(*4)2006	SCC	41,	cited	at	para.	92	in	supra	note	1.
(*5)	Supra	note	1	at	para.	95	et	seq.
(*6)	2013	FC	832,	cited	in	ibid	at	paras.	109-11.
(*7)	R.S.C.	1985,	c.	I-21.
(*8)	2010	SCC	4.
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8.		 Safety	Plans	and	Due	Diligence	for	Motor	
Carriers:	WHEN	IS	ENOUGH,	ENOUGH?

No	good	deed	ever	goes	unpunished.	 	Too	much	
of	a	good	thing	is,	well,	too	much.	 	The	same 	can	
be	true	of	due	diligence.

Due 	 diligence	 is	 the	 level 	 of	 judgment,	 care,	
prudence,	 determina1on,	 and	 ac1vity	 that	 a	
person	 would	 reasonably	 be	 expected	 to	 do	
under	par1cular	circumstances.	 	In	the 	context	of	
the	motor	carrier	 industry,	due 	diligence	requires	
the	carrier	 to	take 	all	reasonable 	precau1ons 	and	
ac1ons,	 and	to	demonstrate 	all 	reasonable	care	
under	 the	 par1cular	 circumstances,	 to	 operate	
commercial 	 motor	 vehicles	 safely,	 prevent	
collisions 	and	highway	 traffic	 infrac1ons,	 ensure	
compliance	with	applicable	laws 	and	regula1ons,	
and	 minimize 	 the	 risk	 of	 property	 damage,	
personal 	 injury	 and	 death.	 	 Motor	 carriers 	are	
expected	–	and	required	under	 our	common	law	
–	 to	 do	whatever	 is	 reasonably	 prac1cable 	and	
advisable 	in	the	given	the	circumstances	to	meet	
these	goals.

What	 is 	 reasonable 	 and	 advisable 	 can	 be	
measured	 against	 the 	 prevailing	 industry	
standards 	 and	 emerging	 trends	 within	 the	
industry,	 and	 any	 guidelines 	 published	 by	
governmental 	 or	 regulatory	 agencies	 with	
authority	 over	 the 	 motor	 carrier.	 	 Published	
regulatory	 guidelines,	 in	 par1cular,	 must	 be	
considered	 absolute	 minimum	 requirements.		
Consider	 the 	 following	 language	 from	 the	
Commercial	 Vehicle	 Operator’s	 Safety	 Manual,	
pub l i shed	 by	 the	 Ontar io	 Min i s t ry	 o f	
Transporta1on	(*1):

In	 Ontario,	 there 	 are	 no	 legal	
requirements 	 under	 the 	 Highway	
Traffic	Act	to	develop	or	maintain	a	
safety	 program	 for	 your	 business.	
However,	 it	 is 	 considered	 good	
prac1ce	to	develop	a	program	that	
addresses 	maDers	 rela1ng	 to	 the	
sa fe	 use	 and	 opera1on	 o f	
commercial	vehicles.	

A	 safety	 program	 ensures	 that	
management	 has 	 the	 informa1on	
available	to	make 	proper	decisions	
t o	 e s t a b l i s h	 s a f e 	 wo r k i n g	
condi1ons 	 for	 all 	 operators	 and	
operator’s 	 employees,	 coupled	
with	 heightened	 awareness 	 of	
road-safety	 compliance.	 A	 good	
safety	 program	 wi l l 	 reduce	
property	 damage	 and,	 more	
importantly,	 prevent	 injuries 	 and	
deaths.	It	is 	also	a 	resource 	for	the	
em p l o y e e s ,	 t o	 k n ow	 a n d	
understand	 their	 r ights 	 and	
responsibili1es

While	 the	 Ontario	 Ministry	 recommends 	 the	
implementa1on	 of	 an	 effec1ve 	 safety	 program	
because	 it	 is 	 “good	 prac1ce”,	 several 	 other	
provinces	have	gone	one	step	further	to	make	it	a	
mandatory	 legal 	requirement.	 	This 	requirement	
is 	now	so	prevalent	that	any	 carrier	 who	fails 	to	
comply	 with	 it	 before 	an	incident	 occurs,	 would	
have	great	difficulty	 convincing	Ministry	 officials,	
Crown	 prosecutors,	 the	Licence	Appeal 	Tribunal	
or	a 	Court	that	it	has 	met	the	applicable 	standard	
of	 due	 diligence	 in	 its 	 efforts 	 to	 prevent	 that	
incident	from	occurring.

An	effec1ve	safety	program	must	be	customized	
to	meet	all	the	unique	safety-related	concerns 	of	
a 	 given	 motor	 carrier,	 taking	 into	 account	 the	
type 	of	equipment	being	operated	and	the	types	
of	 goods 	being	 hauled.	 	 It	 should	 outline 	 the	
safety	 prac1ces 	 and	 expecta1ons 	 for	 all	
employees,	 reinforce	the 	requirement	 to	comply	
with	all 	applicable 	laws,	and	map	out	the	carrier’s	
policies 	 related	 to	 driver	 selec1on,	 orienta1on,	
training	 and	 refresher	 courses,	 ongoing	 driver	
evalua1on,	the	manner	in	which	hours-of-service	
and	 other	 compliance	 issues	will 	be	monitored,	
and	the 	disciplinary	program	that	will 	apply	 in	the	
event	 of	 non-compliance.	 	 Safety	 programs	
should	be 	a	reference	guide 	and	training	tool	for	
all 	 employees,	 they	 must	 be	 refreshed	 on	 an	
ongoing	basis	to	ensure	that	they	con1nue	to	be	
relevant	 and	up	to	date,	 and	must	be	rigorously	
enforced	by	the	carrier.
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At	 a 	minimum,	 safety	 programs 	should	address	
the	following	maDers:

-	 Speed	 limits,	 seat-belt	 use,	 drug	 and	 alcohol	
use,	defensive 	driving,	 fa1gue	management,	 load	
security,	and	fuelling	procedures

-	 Proper	 records	 and	 recording	 of	 informa1on,	
including	 bills 	 of	 lading,	 manifests,	 dangerous-
goods 	 documents,	 1me	 records,	 drivers’	 daily	
logs,	daily	inspec1on	reports	and	weigh	slips

-	 Policies 	indica1ng	 that	 drivers 	are	expected	to	
comply	 with	 the	 law,	 as 	 well	 as 	 policy	 and	
procedures 	 re lated	 to	 dr iver	 t ra in ing,	
responsibili1es,	conduct	and	discipline

-	 Instruc1ons 	 for	 the	 use	 of	 safety	 equipment	
issued,	 including	the	use 	of	 flags	and	flares,	 fire	
ex1nguishers,	goggles,	and	hard	hats

-	 Training	 for	 employees 	about	 safety	 laws 	and	
their	applica1on

-	An	ongoing	program	for	 evalua1ng	employees’	
driving	skills

-	Reten1on	of	complete	records	for	each	driver

-	 Policies 	for	 ensuring	 that	 drivers 	are	 properly	
qualified	for	the	type	of	vehicle	that	they	operate

Safety	 programs	can	do	more	harm	than	good	if	
they	 are	 lel	 to	 gather	 dust	 on	 a 	shelf,	 if	 they	
refer	 to	 outdated	 regulatory	 provisions,	 if	 the	
carrier	has 	no	evidence	that	its 	drivers 	and	other	
employees	 have 	 received	 complete,	 up-to-date	
copies	of	the	program	and	ac1vely	 refer	 to	it	 for	
training	purposes,	or	if	they	fail 	to	address 	issues	
related	to	new	routes	or	new	types 	of	equipment	
that	 the	carrier	 operates.	 	 Certainly	 if	a	carrier’s	
safety	 program	maps	out	 a	safety-related	policy	
that	 is 	not	 ac1vely	 enforced,	 it	 could	be	used	as	
further	 evidence	 of	 the 	carrier’s 	negligence,	 for	
failing	to	meet	a	minimum	standard	that	was 	set	
by	the	carrier	itself.

Carrier	Profiles

In	 the	 language	 of	 the	 Ontario	Highway	 Traffic	
Act,	 a	 motor	 carrier	 is	 the 	 operator	 of	 a	

commercial	motor	 vehicle.	 	That	term	is 	defined	
as	follows:

“operator”	 means 	 the	 person	
directly	 or	 indirectly	 responsible	
for	 the	opera1on	of	a 	commercial	
motor	 vehicle	 including	 the	
conduct	 of	 the	driver	 of,	 and	 the	
carriage	of	goods 	or	 passengers,	 if	
any,	 in,	the	vehicle 	or	combina1on	
of	vehicles.

Every	operator	is 	required	to	hold	a	safety	fitness	
cer1ficate,	which	is 	then	used	by	 the 	Ministry	 to	
generate	a 	carrier	profile,	se~ng	out	a 	record	of	
the	operator’s 	convic1ons,	inspec1ons,	collisions,	
and	 the	 results 	 of	 any	 facility	 audits.	 	 In	 very	
general 	terms,	 each	 carrier	 is	 assigned	 a	 set	 of	
thresholds 	based	on	the 	distance 	it	travels	within	
Ontario,	and	points 	are 	ascribed	to	each	recorded	
event	where 	the	driver	or	carrier	is	found	to	be	at	
fault,	or	where 	the	carrier’s 	vehicles 	are	found	to	
be	defec1ve.	

A	 safety	 ra1ng	 of	 “excellent”,	 “sa1sfactory”,	
“sa1sfactory-unaudited”,	 “condi1onal”	 or	
“unsa1sfactory”	 is 	assigned	to	the 	carrier,	based	
on	 its 	 overall 	 performance 	 as 	 recorded	 on	 the	
carrier	 profile,	 and	 this 	 ra1ng	 is	 available	 for	
inspec1on	by	 shippers,	 insurers	and	the	general	
public,	at	no	cost.

As 	 the	 carrier	 accumulates	 points,	 if	 it	 exceeds	
35%	of	its 	assigned	overall 	threshold,	the 	Ministry	
will 	 likely	 issue	 a	warning	 leDer,	 and	 therealer	
sanc1ons	 of	 increasing	 severity,	 from	 an	
interview	 with	 company	 officers,	 to	 a 	 “show	
cause”	 hearing	 where 	 the	 carrier	 must	 show	
cause	 why	 its	 CVOR/safety	 fitness 	 cer1ficate	
should	not	be	suspended	or	 cancelled,	and	plate	
seizure.

When	 faced	with	 a	pending	 charge 	under	 most	
provisions 	 of	 the	 Highway	 Traffic	 Act	 and	 its	
regula1ons,	 and	 at	 each	 stage	 along	 the	
Ministry’s	 series 	of	 sanc1ons,	 carriers	are	given	
the	opportunity	 to	establish	 the 	defence	of	 due	
diligence.		To	that	end,	they	will 	likely	be 	asked	to	
present	 their	 safety	 programs,	 demonstrate 	that	
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their	 programs 	 are	 up	 to	 date	 and	 properly	
tailored	to	meet	the	requirements 	of	the	carrier’s	
unique	 circumstances,	 while	 also	 mee1ng	 the	
minimum	 requirements 	 mapped	 out	 in	 the	
Ministry’s 	 published	 guidelines.	 	 Above	 all,	
carriers 	must	 be	able 	to	 show	 that	 their	 safety	
programs 	are	ac1vely	enforced,	have 	been	made	
available	to	all 	drivers 	and	other	employees,	and	
are	 used	 as 	 a	 reference 	 tool 	 and	 a 	 training	
manual.

Unintended	Consequences

As 	 regulatory	 lawyers,	 we	 strongly	 encourage	
carrier	 clients 	 to	 develop	 and	 enforce	 robust	
safety	 programs,	 and	 adopt	 “best	 prac1ces”	 in	
their	 oversight	 of	 carrier	 safety	 and	compliance	
maDers.	 	 This	would	include	periodic	 review	of	
carrier	 abstracts,	 safety	 mee1ngs	 and	 refresher	
training	 courses 	 for	 drivers,	 mechanics 	 and	
dispatchers.	

Historically,	 carriers 	have	been	 recep1ve	 to	 the	
drive 	for	a 	more	hands-on	approach	to	safety	and	
compliance,	 recognizing	that	without	 it,	 it	would	
be	 very	 difficult	 to	 present	 a 	 due	 diligence	
defence	 when	 the	 carrier	 is 	 facing	 significant	
penal1es,	 or	 worse,	 the	 loss 	of	 its 	safety	 fitness	
cer1ficate.		However,	we 	are	star1ng	to	see 	some	
pushback	 from	 carriers 	 that	 rely	 exclusively,	 or	
extensively	 on	 independent	 contractors 	 for	 the	
provision	of	driver	services.

The	 concern	 is	 that	 the 	carrier	 runs 	the 	risk	 of	
being	 perceived	 as 	 the	 employer	 of	 its	
independent	 contractors,	 if	 it	 rigidly	 enforces 	its	
own	safety	 program	 and	policies	on	 the	owner-
operators.	 	 This 	 measure	 of	 control 	 is 	 a 	 key	
element	in	the 	common	law	rules 	that	our	courts	
use	to	determine	whether	 an	individual 	is 	a 	true	
independent	contractor,	or	an	employee.	 	Add	to	
this 	the	fact	 that	many	 carriers 	will 	provide	their	
owner-operators 	with	significant	services,	such	as	
licensing	and	 insurance,	making	 them	 look	more	
like	employees	than	was	originally	intended.

These	 concerns 	 have	 grown	 in	 recent	 years,	
because	 of	 unhelpful 	decisions	 in	 employment-
related	cases	in	the	United	States.	 	The 	stakes	are	
now	 even	 higher	 here 	 in	 Canada 	 for	 all 	 extra-

provincial 	 carriers,	 that	 fall 	 within	 the 	 federal	
jurisdic1on.	 	 In	 the	 Supreme	 Court	 of	 Canada	
decision	 in	Wilson	 v.	 Atomic	 Energy	 of	 Canada	
Ltd.,	 an	 important	 and	 somewhat	 controversial	
decision,	 the	 Court	 held	 that	 the	 “unjust	
dismissal”	provisions 	of	the	Canada	Labour	Code	
that	 apply	 to	unionized	employees 	also	apply	 to	
non-unionized	 employees,	 and	 as	a 	result,	 non-
unionized	 employees 	 cannot	 be	 terminated	
absent	just	cause,	and	adequate 	severance	pay	is	
not	a	sufficient	subs1tute.		Employees 	whose	jobs	
are	governed	by	 federal	law	(such	as 	commercial	
drivers 	who	 regularly	 operate	 across 	 provincial	
boundaries	 or	 interna1onal	 borders)	 are	 now	
effec1vely	 en1tled	to	job	security	 for	 life	unless:	
(i)	their	contracts	contain	a 	fixed	term;	or	 (ii)	the	
employer	 can	meet	a 	very	 high	threshold	test	of	
“just	cause”	for	their	dismissal.	(*2)		

So	 where	 does 	 this 	 leave	 the	 diligent	 carrier?		
Does 	 the 	 risk	 of	 having	 a	 court	 find	 that	 its	
independent	 contractors	are 	actually	 employees	
that	 cannot	 be	 terminated	 without	 cause	
outweigh	the	risk	of	 not	 being	 able	to	establish	
that	 it	 has	 been	 duly	 diligent	 on	 safety	 and	
compliance	 maDers?	 	 Given	 the 	 changing	
landscape	for	 federally-regulated	employers,	 this	
would	 be	 an	 excellent	 1me 	 for	 extra-provincial	
and	 cross-border	 carriers	 to	 consult	 with	 their	
employment	 lawyers	 and	 transport	 regulatory	
advisors,	 to	 ensure	 that	 their	 independent	
contractor	agreements 	and	their	safety	programs	
provide	a 	suitable	amount	 of	 protec1on	against	
the	law	of	unintended	consequences.

Louis	Amato-Gauci

Endnotes
(*1)Ministry	of	Transporta1on	(Ontario):	March	
2012,	page	7-4.		Online	at	www.mto.gov.on.ca
(*2)Wilson	v.	Atomic	Energy	of	Canada	Ltd.,	2016	
SCC	29,	[2016]	1	S.C.R.	770.
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