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PADDLEBOARDS: DIFFERENT TREATMENT UNDER CANADIAN AND U.S.
MARITIME LAW
On December 4, 2019, the United States Court of Appeals for the Ninth
Circuit issued an opinion aﬃrming the United States District Court for
the Central District of California’s dismissal of an acCon for lack of
subject maFer jurisdicCon.(*1)
Davies Kabogoza rented a paddleboard from Blue Water BoaCng Inc.
(“Blue Water”). Mr. Kabogoza drowned while using the rented stand-up
paddleboard. Blue Water ﬁled an acCon in federal court seeking to limit
its liability. The district court dismissed the acCon for lack of subject
jurisdicCon. The Court of Appeals aﬃrmed the decision.
The Court held that tort claims invoking a federal court’s admiralty
jurisdicCon under 28 U.S.C. § 1333 must saCsfy the locaCon and
mariCme nexus tests, which require that: (1) the alleged tort occur on
navigable waters; (2) the alleged tort have the potenCal to disrupt
mariCme commerce; and (3) the general character of the acCvity giving
rise to the tort have a substanCal relaConship to tradiConal mariCme
acCvity. The Court held that the acCvity was not closely related to an
acCvity tradiConally subject to admiralty law.
The Court stated that:
Here, “the general character of the acCvity giving rise to the
incident” does not have “a substanCal relaConship to tradiConal
mariCme acCvity.” … Blue Water’s alleged negligence involved
the rental of a [paddleboard]. TradiConal mariCme acCvity,
however, generally relates to specialized rules and technical
concepts of mariCme commerce such as “mariCme liens, the
general average, captures and prizes, limitaCon of liability, cargo
damage, and claims for salvage,” … as well as the navigaCon,
storage, and maintenance of tradiConal vessels. …Those are not
at issue here. Blue Water’s alleged negligence lacks both
“mariCme ﬂavor,” … and a “close relaCon to acCvity tradiConally
subject to admiralty law…. And there is no reason why special
admiralty rules should apply.
In Canada, this case would likely have been decided diﬀerently. SecCon
25(1)(a) of the Marine Liability Act, S.C. 2001, c. 6 provides a deﬁniCon
of ship as:
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FIRM AND INDUSTRY NEWS
•

Conference of Freight Counsel semi-annual meeCng, Palm Springs, California, January 5-6,
2020 Gordon Hearn will be represenCng the ﬁrm.

•

Marine Club Annual Dinner, Toronto, January 17, 2020

•

TransportaSon Lawyers AssociaSon Chicago Regional Conference, January 23-24, 2020.
Gordon Hearn, Kim Stoll and Carole McAfee Wallace will be represenCng the ﬁrm.

•

WISTA Canada: Women in Leadership Luncheon Series: A Personal ConversaCon with Lisa
RaiF, former Deputy Leader of Her Majesty’s Oﬃcial OpposiCon and former Minister of
Transport under PM Stephen Harper, January 30, 2020, Toronto

•

Cargo LogisScs Conference, February 4-6, 2020, Vancouver.

•

XXI InternaSonal Congress of Marine Arbitrators, March 7 to 14, 2020, Rio de Janeiro. Rui
Fernandes will be presenCng a paper on “LimitaCon of Liability and ArbitraCon in Canada”.
Kim Stoll will also be aFending.

•

Marine Insurance London 2020, March 20, 2020, London England.
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Ship means any vessel or cras designed,
used or capable of being used solely or
partly for NavigaCon, without regard to
method or lack of propulsion
SecCons 28 and 29 of the Marine Liability Act,
S.C. 2001, c. 6 allows a shipowner to limit
liability based on the tonnage of the vessel (and
whether it is used for pleasure purposes or
commercially).
There is also case law to support the ﬁnding that
a paddleboard would be considered a vessel or
ship for the purposes of mariCme legislaCon
(Canada Shipping Act, 2001 S.C. 2001, c. 26 or
the Marine Liability Act, S.C. 2001, c. 6). In
Quebec (Procureur General) v. Vincent [1984]
C.S. 1037 (Que. S.C.) a windsurfer was held to be
a vessel.
In R. v. Sillars, 2018 ONCJ 816 JusCce West held
that a canoe was a vessel. David Sillars was
charged with impaired operaCon of a vessel
causing death, operaCng a vessel with more
than 80 mg of alcohol in 100 ml of blood and
dangerous operaCon of a vessel. He was also
charged with criminal negligence causing death.
A canoe was a vessel. In coming to this
conclusion the judge reviewed the history of
various pieces of legislaCon dealing with
“vessels” staCng:
One thing was clear from the 1961
Hansard debates provided by the Crown
that when “vessel” was added to a
number of oﬀences in the Criminal
Code, through Bill C-110, those oﬀences
were originally set out in the Small Vessel
RegulaGons under the Canada Shipping
Act and the deﬁniCon of “vessel,” in that
Act at that Cme, included vessels without
propulsion, such as a canoe. The debates
reﬂected the large number of pleasure
cras in use on the inland waterways of
Canada in 1961. They also reﬂected the
growing concern that members of the
public were not taking those regulaCons
seriously because they were only
regulatory oﬀences under the Canada
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Shipping Act. A number of MPs
speciﬁcally referred to the increasing
prevalence of motorboats on the lakes
and river in Canada and their dangerous
operaCon. It was believed by the drasers
and members of Parliament to be
necessary to move these oﬀences
c o n t a i n e d i n t h e S m a l l Ve s s e l s
RegulaGons to the Criminal Code to
ensure members of the public recognized
the seriousness of dangerous operaCon
of a vessel and impaired operaCon of a
vessel and operaCng a vessel with a BAC
greater than 80 mg. In fact, a number of
the MPs who spoke commented on the
need for a criminal sCgma to aFach to
these new oﬀences involving “vessels” to
cause members of the public to take
more seriously the safe operaCon of
pleasure cras.
The judge noted that the Canada Shipping Act,
2001, provides detailed safety requirements and
regulaCons for vessels operaCng on inland
waterways and territorial waterways in Canada.
In parCcular, the Small Vessel RegulaGons,
enacted under the Canada Shipping Act,
2001 provide safety regulaCons for persons
operaCng small vessels, including canoes, seung
out safety rules and regulaCons and the
penalCes imposed for non-compliance. These
safety requirements are analogous to the
regulatory schemes for driving a motor vehicle
created by provincial Highway Traﬃc Acts. The
federal government has jurisdicCon over the
waterways in and around Canada and is
responsible for enacCng legislaCon dealing with
those waterways and the vessels that travel and
operate on them. The judge noted that this does
not detract or prevent the court from referring
to the deﬁniCon of “vessel” in the Canada
Shipping Act or other federal legislaCon, to
inform and clarify whether a canoe is included in
the word “vessel” as it appears in the three
oﬀences under the Criminal Code.
The court also noted that:
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In 1961 Parliament added “vessel” [to the
Criminal Code] as a further mode of
transportaCon as a result of a concern
about the rapidly rising number of
pleasure crass being operated on
C a n a d i a n i n l a n d wa te r way s a n d
territorial waterways while persons were
impaired or operaCng those “vessels”
dangerously. This concern has not
diminished over the ensuing years as
evidenced by the newspaper arCcles
included in the Crown’s materials relaCng
to police media releases about programs
to reduce impaired operaCon of a vessel,
whether or not the pleasure cras was
motorized. The Canadian Safe BoaCng
C o u n c i l s u p p o r t s n o n - m o t o r i ze d
“vessels,” including canoes and kayaks,
being included in the deﬁniCon of
“vessel” in the Criminal Code. In their
submissions before the JusCce
C o m m i Fe e s p e a k i n g a ga i n st t h e
exclusion of vessels propelled exclusively
by muscular power, the CSBC indicated
there were approximately 8.6 million
boats in use in Canada, of which about 60
per cent were human-powered vessels. It
was the representaCons and submissions
of this organizaCon, in large part that
caused the JusCce CommiFee to remove
the exclusion of vessels propelled
exclusively by means of muscular
power… The Crown pointed to the recent
amendments to the Criminal
Code respecCng the oﬀences of
dangerous operaCon, impaired operaCon
and operaCon with 80 or more mg
alcohol/100ml blood involving
conveyances pursuant to Bill C-46. It is
important to note that an earlier dras of
the deﬁniCon of “vessel” sCpulated it did
not include a vessel that is propelled
exclusively by means of muscular power.
This amendment would have speciﬁcally
excluded canoes, rowboats,
standup paddleboards, kayaks and other
vessels propelled exclusively by means of
muscular power. Yet, as a result of
representaCons by the Canadian Safe
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BoaGng Council, which indicated in their
submissions to the Standing CommiFee
on JusCce and Human Rights, that
between 1991 and 2010 there were 375
deaths in suspected and conﬁrmed cases
involving alcohol and unpowered vessels
such as canoes and rass in Canada.
Further, a number of MPs on the JusCce
CommiFee considering the new bill C-46
spoke against the amendment. The
amendment excluding vessels propelled
exclusively by means of muscular power
was removed in the ﬁnal dras, which
then received royal assent in June 2018 in
Parliament and will come into force
December 18, 2018.
The diﬀerence in approach to limitaCon between
Canada and the U.S. also reﬂects the limitaCon
of liability quantum in each country. In the U.S.
the limitaCon amount is the value of the vessel.
So, for a paddleboard this would be less than
$1500. In Canada, for a pleasure cras the
limitaCon of liability is $1,000,000 Canadian for
personal injury or death. For commercial vessels
under 300 tons gross tonnage and involving
passengers, the limitaCon for personal injury is
$3,600,000 (being the approximate value of two
million special drawing rights).
Rui M. Fernandes
Endnotes
(*1) Blue Water BoaGng Inc. v. Agnes Nabiser
Mubanda December 4, 2019 No. 18-55575.
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2.
Technology Companies Use of Extreme
Contract Clauses
Many technology companies in Canada are
demanding that corporate clients sign what are
very onerous one-sided contract clauses. The
two examples that companies must guard
against are limitaCon of liability (or exclusion
clauses) and indemniﬁcaCon clauses.
In 2010 the Supreme Court of Canada in Tercon
v. B.C., 2010 SCC 4 upheld the principle of
freedom of contract. ParCes are enCtled to enter
into contracts, which the courts will enforce,
including exclusion clauses, unless there exists
an overriding public policy not to enforce such
clauses. The following analysis should be applied
when a party seeks to escape the eﬀect of an
exclusion clause or other contractual terms to
which it had previously agreed. The ﬁrst issue is
whether, as a maFer of interpretaCon, the
exc l u s i o n c l a u s e e ve n a p p l i e s to t h e
circumstances established in evidence. This will
depend on the court’s interpretaCon of the
intenCon of the parCes as expressed in the
contract. If the exclusion clause applies, the
second issue is whether the exclusion clause was
unconscionable and thus invalid at the Cme the
contract was made. If the exclusion clause is
held to be valid at the Cme of contract formaCon
and applicable to the facts of the case, a third
enquiry may be raised as to whether the court
should nevertheless refuse to enforce the
exclusion clause because of an overriding public
policy. The burden of persuasion lies on the
party seeking to avoid enforcement of the clause
to demonstrate an abuse of the freedom of
contract that outweighs the very strong public
interest in their enforcement.
Conduct
approaching serious criminality or egregious
fraud are but examples of well-accepted
consideraCons of public policy that are
substanCally incontestable and may override the
public policy of freedom to contract and disable
the defendant from relying upon the exclusion
clause.
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An example of a clause found in many
technology contracts is the limitaCon or
exclusion of liability clause which reads:
LimitaSon of Liability: SUPPLIER AND
RELATED PARTIES WILL NOT BE LIABLE TO
CUSTOMER FOR ANY DIRECT, INDIRECT,
INCIDENTAL, SPECIAL, CONSEQUENTIAL
OR EXEMPLARY DAMAGES (INCLUDING
DAMAGES FOR LOSS OF PROFITS,
GOODWILL, USE, OR DATA), EVEN IF A
PARTY HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES.
FURTHER, NEITHER WE NOR ANY OF OUR
RELATED PARTIES WILL BE RESPONSIBLE
F O R A N Y C O M P E N S AT I O N ,
REIMBURSEMENT, OR DAMAGES ARISING
IN CONNECTION WITH: (A) CUSTOMERS
INABILITY TO USE THE SERVICES,
INCLUDING AS A RESULT OF ANY (I)
TERMINATION OR SUSPENSION OF THIS
AGREEMENT OR CUSTOMERS USE OF OR
ACCESS TO THE SERVICES OR THE
R E N T E D E Q U I P M E N T, ( I I ) T H E
DISCONTINUATION, SUSPENSION OR
TERMINATION OF ANY OR ALL OF THE
SERVICES, OR, (III) WITHOUT LIMITING
ANY OBLIGATIONS UNDER THE SLAS, ANY
UNANTICIPATED OR UNSCHEDULED
DOWNTIME OF ALL OR A PORTION OF
THE SERVICES FOR ANY REASON,
INCLUDING AS A RESULT OF POWER
OUTAGES, SYSTEM FAILURES OR OTHER
INTERRUPTIONS; (B) THE COST OF
PROCUREMENT OF SUBSTITUTE GOODS
OR SERVICES; (C) ANY INVESTMENTS,
EXPENDITURES, OR COMMITMENTS BY
CUSTOMER IN CONNECTION WITH THIS
AGREEMENT OR CUSTOMER’S USE OF OR
ACCESS TO THE SERVICES OR THE
RENTED EQUIPMENT; OR (D) ANY
UNAUTHORIZED ACCESS TO, ALTERATION
OF, OR THE DELETION, DESTRUCTION,
DAMAGE, LOSS OR FAILURE TO STORE
ANY OF CUSTOMER’S CONTENT OR
OTHER DATA. IN ANY CASE, THE
AGGREGATE LIABILITY OF SUPPLIER AND
R E L AT E D PA R T I E S U N D E R T H I S
AGREEMENT WILL BE LIMITED TO THE
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AMOUNT CUSTOMER ACTUALLY PAID
UNDER THIS AGREEMENT FOR THE
SERVICE THAT GAVE RISE TO THE CLAIM
DURING THE 4 MONTHS PRECEDING THE
CLAIM.
This clause has the eﬀect of limiCng the
exposure of the technology supplier to a
maximum of what the fee for the service was for
four months prior to the claim. For example, an
internet provider charging $200 a month would
only be liability for $800.00 for any losses
suﬀered by the customer. If the company’s
internet is down for two weeks, and there is loss
of business the technology supplier will try to
exclude or limit liability even if it is fully at fault.
Another extreme and onerous clause is the
indemniﬁcaCon clause found in many contracts.
Typical wording is:
IndemniﬁcaSon: You will defend,
indemnify, and hold harmless Supplier, its
parent and holding companies, aﬃliates,
subsidiaries and licensors, and each of
their respecCve employees, oﬃcers,
directors, agents and representaCves
(“Related ParCes”) from and against any
claims, damages, losses, liabiliCes, costs
and expenses (including reasonable
aForneys’ fees) arising out of or relaCng
to any third person or party claims,
acCons or proceedings concerning: (a)
any Customer or end users’ use of the
Services (including any acCviCes under
your account and use by Customer’s
employees and personnel); (b) any
breach of this Agreement or violaCon of
applicable law by You or any end user; (c)
Customer’s content or the combinaCon
of Customer content with other
applicaCons, content or processes,
including any claim involving alleged
infringement or misappropriaCon of
third-party rights by Customer’s content
or by the use, development, design,
producCon, adverCsing or markeCng of
Customer’s content; or (d) a dispute
between You and any end user. If We or
any Related ParCes are obligated to

FALL 2008
DECEMBER 2019 PAGE
6

respond to a third party subpoena or
other compulsory legal order or process
described above, You will also reimburse
Supplier or any Related ParCes for
reasonable aForneys’ fees and court
costs, as well as for the Cme and
materials for responding to the third
party subpoena or other compulsory
legal order or process at our then-current
hourly rates.
This means that a company using a service
provided by a supplier will be responsible for
defending the supplier, even where the supplier
is at fault. For example, if the supplier provides
cloud services and through its negligence it
allows their system to be hacked, the company
could be sued by its customers, who may also
sue the supplier. The indemniﬁcaCon clause
would require the company to pay for any
defence costs and awards given to the customer
against the supplier.
Companies faced with these two clauses have
very few choices:
a) refuse to sign an agreement containing such
clauses and ﬁnd alternaCve suppliers who are
more reasonable; or
b) negoCaCng the two clauses to alleviate the
extreme burden of these two clauses. For the
limitaCon clause the amount for the supplier’s
liability should be increased and removed if the
supplier is grossly negligent or the loss results
from the supplier’s willful misconduct or
recklessness. The indemnity clause should only
apply if the supplier is sued as a result of the
company’s negligence or omission.
Failing to recognize one-sided clauses in
contracts can be dangerous and expensive for
companies. Contract terms should be read and
understood. Review by a lawyer is
recommended. Courts are instructed by the
Supreme Court of Canada to enforce contracts,
even if they are “bad” or “onerous” contracts.
Establishing that a contract is contrary to public
policy is diﬃcult and rare.
Rui M. Fernandes
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3.
LimitaSon of Liability for Ship Source Oil
PolluSon

PolluCon Damage, 2001, concluded at London
on March 23, 2001 (“Bunkers ConvenCon”).

The Federal Court of Canada recently reviewed
the limitaCon of liability provisions of the Marine
Liability Act, S.C. 2001, c. 6 (“MLA”) in Kirby
Oﬀshore Marine Paciﬁc LLD v. Heltsuk 2019 FC
1009. JusCce Strickland was the presiding judge.

ArCcle 2 of the LimitaCon ConvenCon describes
the claims that are subject to limitaCon.
Speciﬁcally, it states that subject to ArCcles 3
and 4, the claims listed, whatever the basis of
liability may be, shall be subject to limitaCon of
liability.

Kirby Oﬀshore Marine Paciﬁc LLC and Kirby
Oﬀshore Marine OperaCng LLC [both referred to
as “Kirby”] commenced an acCon seeking to
limit their liability arising from a ship-source oil
polluCon incident. Kirby brought a moCon
seeking an order providing direcCon as to the
consCtuCon of a limitaCon fund, and to enjoin
other claims in other courts.
Heiltsuk Hímás and Heiltsuk Tribal Council, each
on their own behalf and on behalf of the
members of the Heiltsuk First NaCon [together,
“Heiltsuk”] ﬁled a claim against Kirby and others
in the BriCsh Columbia Supreme Court
pertaining to oil polluCon damage arising from
the same ship-source incident. Heiltsuk brought
a moCon seeking to stay Kirby’s limitaCon acCon
in the Federal Court, on the basis that it was not
a convenient forum.
The Court reviewed the legislaCve backdrop and
the regime surrounding a shipowner ’s
enCtlement to limit its liability. The MLA sets out
how mariCme claims, as deﬁned in that Act will
be addressed in Canada. Importantly, this
includes incorporaCng into the law of Canada
the provisions of internaConal convenCons, to
which Canada is a signatory, which permit
shipowners to limit their liability for mariCme
claims (including the the ConvenCon on
LimitaCon of Liability for MariCme Claims, 1976,
concluded at London on November 19, 1976, as
amended by the Protocol, “LimitaCon
ConvenCon”). The Court also discussed Part 6 of
the MLA that deals with liability and
compensaCon for polluCon and includes
InternaConal ConvenCon on Civil Liability for Oil
PolluCon Damage, 1992, concluded at London
on November 27, 1992 (“CLC”) and the
ConvenCon on Civil Liability for Bunker Oil

The Court reviewed the tests for enjoinment and
a stay of proceedings as set out in the trial and
appeal decision in J.D. Irving v. Siemens 2011 FC
791 and 2012 FCA 225. In the case Siemens had
commenced an Ontario acCon for damages to
cargo on a barge. JD Irving as the operator of the
barge brought a Federal Court acCon to limit its
liability. In the Federal Court of Appeal JusCce
Nadon stated that “the only court that can
adjudicate Irving’s … right to limit their liability is
the Federal Court.” In reviewing the Irving
decision JusCce Strickland noted:
In my view, for the purposes of placing a
limitaCon acCon in context, it is
signiﬁcant to note that JusCce Nadon also
addressed the purpose and impact of a
decision rendered in such an acCon. In
the limitaCon acCon, the Federal Court
would not be called upon to determine,
as a maFer of law, whether Irving and
MMC were liable for the loss. Rather, the
true issue which arose from both the
Ontario and the Federal Court
proceedings in that case was whether
Irving and MMC were enGtled to limit
their liability. If both could limit their
liability, then, given the facts, the case
against them was likely to go away upon
payment of the limitaCon amount. If one
or both of those parCes were not enCtled
to limit their liability, then the Ontario
liability and damages proceedings would
conCnue against the party or parCes not
enCtled to limitaCon. In the event that
limitaCon was “broken”, seFlement was
also very likely because the judge of this
Court in the limitaCon acCon would have
concluded that the loss resulted from
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intent or recklessness within the meaning
of ArCcle 4 of the LLMC, or in the case of
MMC, that it did not fall under the
protecCon of ArCcle 1(4) of the LLMC. As
stated by JusCce Nadon at para 94: “In
other words, the fundamental issue
between the parCes is not liability nor
damages, but the right to limit liability.
Once the right to limit liability has been
determined, the debate between the
parCes will most likely be at an end” (JD
Irving FCA).
JusCce Strickland, in accordance with the Irving
decision in the Federal Court of Appeal, held that
the proper test for enjoinment is
appropriateness as set out in secCon 33 of the
MLA. The decision to enjoin is a discreConary
one, to be made taking into account all of the
relevant circumstances. JusCce Strickland noted
that the Federal Court has been granted
exclusive jurisdicCon with respect to any maFer
relaCng to the consCtuCon and distribuCon of
the limitaCon fund by way of s. 32(1) of the MLA.
That jurisdicCon did not lie with the BriCsh
Columbia Supreme Court. JusCce Strickland
found that it was therefore appropriate the
limitaCon acCon proceed in the Federal Court
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and the acCon in the BriCsh Columbia Supreme
Court be enjoined unCl the limitaCon acCon was
determined.
JusCce Strickland added:
Thus, the limitaCon of liability permiFed
by the LLMC, and thereby the Bunkers
ConvenCon, is the result of policy
decisions made and adopted into the
domesCc law of the states who are
signatories to those, and other,
internaConal convenCons. In this case,
the MLA is the statutory vehicle by which
the limitaCon of liability provisions of the
Bunkers ConvenCon, the LLMC, the CLC,
and other convenCons are incorporated
into Canadian law.
[162] As in JD Irving FCA, the facts
surrounding the Incident are not greatly
disputed. Here the second mate fell
asleep at the helm. The tug and barge hit
a reef and the resultant hull damage
permiFed pollutants to escape into the
sea. This situaCon enCrely lends itself to
a summary determinaCon as to whether
Kirby’s enCtlement to liability is barred
pursuant to ArCcle 4 of the LLMC.
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Whether framed as recklessness,
negligence, nuisance, breach of contract,
or otherwise, what Heiltsuk asserts is that
the Kirby Defendants are liable for
polluCon damages arising from the
Incident. The LimitaCon AcCon determines
only one thing, whether Kirby is enCtled
to limit its liability pursuant to the Bunkers
ConvenCon and the LLMC. If the
LimitaCon AcCon proceeds in advance of
the liability trial and it is found that Kirby
is enCtled to limit its liability, then this will
eﬀecCvely put a cap on the amount that
Kirby is liable to pay and will remove from
the liCgaCon in the BCSC Claim all issues
of liability and damages in that regard.
Thus, there will be no duplicaCon of
proceedings and a cost savings will be
achieved.
The Court gave the following direcCons and
orders:
a) Directed that a limitaCon fund may be
consCtuted pursuant to the Bunkers ConvenCon
and the LimitaCon ConvenCon;
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b) Since the polluCon incident involved a tug and
barge integrally connected, the limitaCon fund to
be consCtuted was based on the combined
tonnage of the tug and barge. However, Kirby was
not precluded to bring a preliminary moCon in
the limitaCon acCon to reduce the amount of the
fund on the basis that the fund should only be
based on the tonnage of the tug. JusCce
Strickland noted that “In the maFer before me, it
is open to debate as to whether a ﬂoClla exists,
given the arCculated tug and barge conﬁguraCon,
whether the tug was responsible for the
navigaCon of the barge, and whether the barge
contributed to the resultant damage arising from
the Incident. In my view, this issue should be
pursued in greater depth within the LimitaCon
AcCon”;
c) Kirby’s moCon for enjoinment was granted to
the extent Heiltsuk was enjoined from proceeding
in the BriCsh Columbia Court claim unCl such
Cme as the limitaCon acCon was determined.
Rui M. Fernandes
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4.
When is a Price Increase in a USlity a
“Tax”?
In an interesCng decision rendered at the end of
last month, the Ontario Court of Appeal has
opened the door to arguments that the use of
power to regulate pricing – in this case, of
electricity – might, in certain cases, be open to
challenge as a disguised “tax.” The central
complaint raised by the applicant in NaGonal
Steel Car Limited v. Independent Electricity System
Operator (*1) was that, if the government wishes
to raise taxes, it can certainly do so, but that it is
not permissible to raise revenue for a speciﬁc
purpose through price regulaCon, a de facto tax,
simply to avoid following the proper legislaCve
process for levying new taxes.
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government through legislaCve acCon. The key
diﬀerence between the two, however, as noted
by the Court of Appeal in its decision, is that a
genuine regulatory charge should have “a close
correspondence between the costs [of the
service] and the revenue generated by the
charges” (*2). Put in other words, a regulatory
charge is something that is, by design, geared to
“reasonably recover regulatory costs,” and not “to
produce an unreasonable surplus” (*3). A
regulatory charge will cross that line and become
a tax where it appears “unconnected” to the
regulatory scheme that it pretends to follow.
Regulatory charge or “tax”

The applicant in this case, NaConal Steel Car
Limited (“NSC”), iniCally launched its applicaCon
under the former Liberal government in Ontario.
Ontario’s electricity pricing formula is
administered by the Independent Electricity
System Operator (IESO), which is governed by the
Electricity Act, as later amended by the Green
Energy and Green Economy Act (2009). IESO sets
the price of electricity by something called a
“Global Adjustment”, part of which was used to
fund a program called the feed-in tariﬀ, or “FIT”,
program. NSC argued in its applicaCon that the
FIT Program was in fact a disguised tax. NSC, a
heavy consumer of electricity, saw its spending on
electricity increase by 1,335.94% from 2008 to
2016, a period during which total rate of inﬂaCon
was only 13.28% and NSC’s use of electricity
increased by only 21.06%. In its applicaCon NSC
idenCﬁed the FIT Program as the main culprit
behind the colossal price increase in electricity it
had to bear.

How did the FIT Program violate this principle? A
further way to state the central consCtuConal
principle regarding the power to tax is that the
government cannot through legislaCon “do
indirectly what it cannot do directly.” The thing
that it could not do directly here was to raise
revenue through electricity price regulaCon to
fund some “unconnected” policy goal. Here is
where the applicant argued that the FIT Program
went astray. The program paid private suppliers of
renewable energy a ﬁxed rate. Further, under the
program, the Minister could set out goals for the
program. Speciﬁcally, under the version of the
Electricity Act then in force, the applicant noted
that these could include furthering the
parCcipaCon of aboriginal and other rural
communiCes, and further allowed the regulator
to permit select FIT Program projects to charge
enhanced rates where they were located in what
NSC referred to as “Preferred CommuniCes.” The
net eﬀect of these regulaCons, NSC argued, was
to provide a ﬁnancial subsidy to certain regional
communiCes in a manner that was clearly
“unconnected” to the general purpose of funding
electricity regulaCon.

The problem the court had to resolve, therefore,
was whether the FIT Program charges were
proper regulatory charges under Ontario law, or a
tax levied unconsCtuConally. The diﬃculty this
presents is that it is somewhat diﬃcult to
disCnguish true taxes from regulatory charges in
pracCce, as both are just money raised by the

In rejecCng the moCon judge’s analysis and
allowing the appeal, the Court of Appeal in
essence said that the applicaCons judge did not
probe deep enough to see whether there was an
arguable case for the FIT Program being a tax “in
disguise,” which was precisely the quesCon NSC
sought to have answered. In granCng the appeal,

Facts
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the Court of Appeal also rejected IESO’s
submissions that, because the revenue generated
remained in a “closed system”- that is, that the
“actual costs,” or the money paid through the FIT
contracts for generaCng electricity, were fully
accounted for in the Global Adjustment –it must
therefore be a cost recovery mechanism linked to
regulaCon of electricity.
The Court of Appeal highlighted the fundamental
problem with this argument, and the applicaCon
judge’s error in accepCng it, by noCng that (*4):
[70] The appellant plainly challenges what
the moCon judge assumed: the
government's good faith in seung up the
closed system. Although Ontario could
provide ﬁnancial support to the Preferred
CommuniCes through a system of grants
funded by tax revenues, it did not do so,
but instead impermissibly chose the
electricity pricing mechanism as the
vehicle.
[71] The moCon judge accepted Ontario’s
argument that because the proceeds of
the FIT program component of the Global
Adjustment did not go into its coﬀers, it
cannot be a tax. But the appellant argues
that, in eﬀect, the structure of the system
was to set up an “oﬀ-book” wealth
transfer mechanism. If it was aimed at the
beFerment of the Preferred CommuniCes,
was this aim a “regulatory purpose” or a
“general purpose” usually funded by tax

revenues? The moCon judge did not
address this argument.
Conclusion
This decision would be as important as it is
interesCng were it not for the fact that the Court
of Appeal’s ruling has been largely overtaken by
events. Since the original decision there has been
a change in provincial government in Ontario with
the policies of the former government,
parCcularly on energy, becoming the subject of
intense scruCny. Further, the Court of Appeal’s
ruling here was a narrow one, as the only maFer
it decided was that it was not “plain and obvious”
that NSC’s arguments would fail, and that they
would therefore require a full hearing on the
merits. The ruling does, however, uphold an
important principle; that is, that while the
government’s power to tax its ciCzens is broad, it
is nevertheless not a blanket power. Though it can
impose taxes for almost any purpose, it must do
so openly and honestly, and not by stealth. It is
therefore heartening to see the highest court in
Ontario restate this principle in such strong
terms, even though the legiCmacy of this
parCcular regulatory charge remains for the
moment a quesCon sCll to be decided.
Oleg M. Roslak
Endnotes
(*1) 2019 ONCA 929 [NaGonal Steel Car].
(*2) NaGonal Steel Car at para. 38.
(*3) NaGonal Steel Car at para. 37.
(*4) NaGonal Steel Car at paras. 70-71.
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5.
Slip and Fall: Property Owners’ Duty of
Care of Care Revisited
The law as it stands today does not hold property
owners liable for failure to clear or maintain
adjacent public sidewalks unless the homeowner
has somehow exercised some jurisdicCon or
control over that public sidewalk. Bylaws may
require snow and ice clearance (“Be Nice, Clear
Your Ice”) failing which a homeowner may be
ﬁned, but civil liability does not aFach. A city
cannot delegate its legal obligaCon to clear snow
and ice to property owners.
An “occupier” has a duty to ensure that persons
entering upon its premises are reasonably safe.
The occupier is not an insurer and perfecCon is
not the standard. Rather, the occupier must have
a reasonable system of maintenance and
inspecCon. For adjacent public sidewalks, the
property owner is not an occupier, unless that
homeowner expressed “dominion” over or in
“possession” over the sidewalk. If drainage
occurred from eavestroughing from the
homeowners’ premises causing ice to buildup on
the sidewalk, that homeowner might be liable if
someone fell on that ice, for example.
Homeowners, therefore, can risk a citaCon, but
typically do not aFract civil liability if someone
slips and falls on the adjacent public sidewalk.
However, just last month, a novel duty of care
argument was made to the Supreme Court of
BriCsh Columbia that suggested that
homeowners (on the basis of negligence) should
face civil liability for negligently clearing the snow
and ice from a public sidewalk in their aFempt to
comply with a snow clearance bylaw. However,
the plainCﬀ in Der v Zhao and Huang et al 2019
BCSC 1996 was unsuccessful in his novel
argument, but it appears that the case is headed
for the BriCsh Columbia Court of Appeal.
Facts and the Claim
Mr. Zhao and Ms. Huang (the “homeowners”)
owned a home in Burnaby, BC. In December of
2017, Mr. Der slipped and fell on black ice located
on a municipal sidewalk adjacent to the Zhao-
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Huang home, and suﬀered catastrophic injuries.
Mr. Der sued the homeowners and the City of
Burnaby. The acCon against the City of Burnaby
was disconCnued.
While the acCon was commenced in both
negligence and in occupier’s liability, the plainCﬀ,
at trial, acknowledged that the homeowners were
not “occupiers” of the sidewalk under the
Occupiers Liability Act (*1) as they did not have
possession of it or responsibility or control over it.
Further, Mr. Der acknowledged that breach of the
city bylaw to clear ice did not create civil liability
against the property owner to a third party using
the sidewalk. (*2)
Mr. Der’s sole claim at trial was that the
defendant homeowners (or their agent
contractors) failed in their aFempt to clear snow
and/or ice thereby negligently creaCng a
hazardous, slippery sidewalk containing black ice
that was not visible to the reasonable pedestrian.
The sidewalk in quesCon had been cleared and
Mr. Der had no trouble stepping on to the
sidewalk. The fact that there was ice on the
sidewalk was corroborated by the ﬁreﬁghters who
aFended the scene. The plainCﬀ’s expert opined
on the requirements of proper winter
maintenance of sidewalks staCng that the
homeowners’ clearance of the sidewalk without
following up with applicaCons and reapplicaCons
of salt caused the black ice to form given the
speciﬁc weather condiCons at the Cme along with
the slope in sidewalk itself. Apparently, if the
snow had not been shovelled at all, there would
have been more tracCon given the ice.
The Court ApplicaGon
Mr. Der argued that the homeowners, by
aFempCng to clear the sidewalk of snow and ice
pursuant to the bylaw, had done so negligently
and, in doing so, had created a hazard for which
they should be held liable. They had, he argued,
voluntarily assumed the responsibility of clearing
the sidewalk even though they had no legal duty
to do so. AlternaCvely, Mr. Der sought to establish
a novel duty of care that the homeowners, in

INVESTOR NEWSLETTER ISSUE N°3

FERNANDES HEARN LLP NEWSLETTER
their aFempts to clear the sidewalk, had created
or contributed to a set of dangerous condiCons
(black ice), which imposed a posiCve duty to warn
sidewalk users of the risk or to ameliorate the
danger.
The homeowners tesCﬁed that they had cleared
the sidewalks and laid down salt, but could not
remember exactly when or how much. The
homeowners argued that they owed no duty of
care to Mr. Der, whether they cleared and salted
the sidewalks or not, and sought dismissal.
On a summary trial applicaCon by the defence,
the sole issue before the Court was to determine
with respect to liability whether the homeowners
owed Mr. Der a duty of care.
MacNaughton J. rejected the argument that
acCng to comply with a bylaw that required
property owners to clear an adjacent sidewalk of
ice and snow was equivalent to an earlier case
regarding a snowplow contractor’s voluntary
undertaking or explicit promise (or control) to
resolve a speciﬁc danger on a highway, which
(failed) promise then interfered with the noCce
that the police would otherwise have given the
municipality, who then would have taken steps to
manage the risk. (*3) In Mr. Der’s case, absent the
homeowners’ conduct, there was no evidence
that the City would have done anything
diﬀerently. Also, there was no evidence of an
a g re e m e n t b e t w e e n t h e C i t y a n d t h e
homeowners regarding the laFer’s assumpCon of
control over snow and ice clearance to avoid ice
accumulaCon or black ice creaCon on the
sidewalk. Her Honour stated, at para. 59, that, “It
is not reasonable to interpret an aFempt to
comply with a bylaw as a voluntary undertaking
to the City to maintain the sidewalk and resolve
dangers that later form on it.”
Regarding the establishment of a novel duty
where a the property owner failed in their
aFempt to clear the sidewalk thereby causing or
contribuCng to a creaCon of dangerous
condiCons, Mr. Der argued that prior cases had
only considered acCons where there was no
aFempt to clear or where no such dangerous
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condiCons had resulted from negligent aFempts
to clear.
MacNaughton J. stated:
[62] In my view, Mr. Der’s argument is
logically ﬂawed. It seeks to impose a duty
of care on the basis that the act of
clearing the sidewalk was performed
negligently—in other words, that
the standard of care was breached—in
circumstances in which he accepts that a
duty of care does not exist.
[63]
To agree that homeowners owe
no duty to users of the sidewalk to
maintain it, but argue that failing to act to
the appropriate standard in doing so can
create a duty of care, is contrary to basic
negligence principles in that it conﬂates
concepts of duty of care with standard of
care. It is circular reasoning.
Her Honour further stated that it might have
been a diﬀerent situaCon had Mr. Der argued that
the direct acCons of the homeowners had
created a danger that had caused reasonably
foreseeable harm to sidewalk users. However,
that was not Mr. Der’s argument but rather he
argued that the homeowners’ acCons, combined
with addiConal circumstances relaCng to weather
paFerns, and the slope and structure of the
sidewalk, led to the formaCon of a danger aser
the fact. Her Honour wrote, at para. 72, “It is in
the context of these circumstances that Mr. Der
bears the burden of establishing that reasonable
foreseeability and proximity are met such that it
would be just and fair to impose a duty of care on
Mr. Zhao and Ms. Huang. He has not met this
burden.”
The Court went on to note that there would be
expected policy reasons that would stand against
recognizing a duty of care in such circumstances.
If property owners who ignored snow removal
bylaws had no liability, but those who aFempted
to comply with the bylaws exposed themselves to
liability, “the result would be that property
owners would have an incenCve not to make any
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eﬀort to comply with snow removal bylaws. The
potenCal loss of the assistance of private property
owners in snow removal eﬀorts out of fear of the
potenCal legal ramiﬁcaCons would be likely to
cause more danger than it would prevent.”(*4)
The Court found that Mr. Der had failed to
establish that the homeowners had a duty of care
to him and granted judgment in favour of the
defendant homeowners.
Finally
The reality is that the plainCﬀ was aFempCng to
ﬁnd someone to pay damages, but it is very
diﬃcult to ﬁnd a municipality liable for poor
public sidewalk condiCons, as the test in this
regard is one of “gross negligence”. The City must
fail to implement its winter maintenance
programme in such a way that its conduct would
be considered extremely negligent. The plainCﬀ
here fell on black ice and suﬀered greatly, but
neither the City nor the adjacent property
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owners, who did what they could to comply with
the bylaw, are liable.
The decision was released on November 22 2019
and the plainCﬀ has 30 days in which to appeal to
the BriCsh Columbia Court of Appeal. (*5)
Kim E. Stoll
Follow Kim on LinkedIn and at url: linkedin.com/
in/kim-stoll-transportaGonlaw
Endnotes
(*1) BriCsh Columbia’s Occupier’s Liability Act,
RSBC 1996, c 337, is similar to Ontario’s
legislaCon.
(*2) See Bongiardina v Vaughan (City) 2000 CanLII
5408 (ONCA).
(*3) See Goodwin v Mainroad North Island
ContracGng Ltd 2007 BCCA 81 (CanLII).
(*4) At para. 74.
(*5) According to an interview given to Ian Burns
of The Lawyer’s Daily (December 4 2019), counsel
for Mr. Der expected to appeal the decision.
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6.
Ocean Leg Versus Road Leg: Applicable
LimitaSon of Liability Under German Law
Iamgold CorporaCon and Niobec Inc.(”Iamgold”)
were the owners of a cargo of ferroniobium
loaded into four containers (the “Cargo”).
Iamgold contracted with Hapag-Lloyd AG
(“Hapag-Lloyd”) to transport the Cargo from
Montreal to Antwerp, Belgium by ship, and then
from Antwerp to Moerdijk, Netherlands by truck.
A Hapag-Lloyd Sea Waybill was issued ciCng
German law.
Three of the four containers were stolen from the
terminal in Antwerp when an unauthorized
trucker provided the terminal operator with the
PIN numbers to pick up the containers and les
the terminal with those containers.
Hapag-Lloyd admiFed liability, but the parCes
disagreed on the limitaCon of liability that applied
to the loss. The quesCon for the Court was,
whether under German law, the loss of the Cargo
occurred during the ocean leg or the road leg of
the carriage and the applicable limitaCon of
liability.
If the loss of the Cargo occurred during the ocean
leg, the limitaCon of liability would be 2 Special
Drawing Rights (“SDRs”) per Kg, by virtue of the
provisions of the Hapag-Lloyd Sea Waybill.
If the loss of the Cargo occurred during the road
leg, the limitaCon of liability would be 8.33 SDRs
per Kg, pursuant to the terms of the ConvenCon
on the Contract for the InternaConal Carriage of
Goods by Road (“CMR”) and/or provisions of the
Hapag-Lloyd Sea Waybill.
The Court found that the loss of the Cargo
occurred on the road leg of the carriage and that
the loss was therefore subject to the limitaCon of
liability applicable to road carriage under German
law (8.33 SDRs per Kg).
The Court agreed with the Iamgold’s expert that
the determinaCon of whether a parCcular loss
occurred on the ocean or road leg of a
mulCmodal transport turns on whether the
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acCvity giving rise to the loss was characterisCc of
or aFributable or closely Ced to a parCcular leg.
The German jurisprudence focuses on the
materializaCon of risk and the allocaCon of that
risk as between the diﬀerent transport legs.
The Court determined that the risk that
materialized was the risk that the Cargo would be
released to a party that was not enCtled to have
it. The process involving the release of the
containers using the PIN numbers was
determined to be characterisCc of or aFributable
to road transport. It was intended to miCgate the
risk and represented a security feature meant to
ensure the transfer of the Cargo to the correct
road carrier. The risk associated with such a
failure was determined to be a risk associated
with the road leg.
Therefore, as the loss of the Cargo arose from an
acCvity characterisCc of road transport, J.
SouthcoF accepted that German law governed
the loss as having occurred on the road leg of the
mulCmodal transport and that the loss was
subject to the limitaCon of liability applicable to
road carriage.
Andrea Fernandes
Endnotes
(*1) Iamgold CorporaGon and Niobec Inc. v
Hapag-Lloyd AG et al, 2019 FC 1514
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