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The	 recent	 Bri+sh	 Columbia	 decision	 in	 Belanger	 v.	 2	 Burley	 Men	
Moving	Ltd.	 (*1)	highlights	the	 importance	of	effec+vely	 incorpora+ng	
terms	 into	 a	 wri@en	 contract	 and	 ensuring	 clarity	 in	 the	 contract	
language.			

The	Facts	

Ms.	Belanger	 retained	 the	Defendant	 to	move	 some	of	 her	 furniture,	
including	 a	 leather	 couch	 and	 loveseat,	 from	 a	 storage	 locker	 to	 an	
apartment	 which	 she	 had	 rented.	 She	 made	 arrangements	 for	 the	
move	in	a	telephone	conversa+on	with	the	Defendant's	office	manager.	
The	furniture	was	later	picked	up	from	the	storage	locker	and	delivered	
to	the	apartment	on	February	14,	2020.	

Ms.	 Belanger	 claimed,	 and	 the	 Defendant	 did	 not	 dispute,	 that	 the	
couch	and	loveseat	were	in	brand	new	condi+on	when	the	Defendant's	
moving	 crew	picked	 them	up	at	 the	 storage	 locker.	Ms.	Belanger	was	
present	when	the	couch	and	loveseat	were	unloaded	at	the	apartment	
building.	She	observed	the	efforts	of	 the	Defendant's	delivery	crew	to	
get	them	into	the	apartment.	The	couch	did	not	easily	fit	in	through	the	
doorway.	 	AOer	a	number	of	a@empts	the	delivery	crew	succeeded	in	
gePng	 the	 couch	 through	 the	 door,	 however	 in	 the	 course	 of	 those	
efforts	the	door	frame	was	damaged	and	several	holes	and	tears	were	
caused	to	the	leather	cover	of	the	couch.	

Ms.	 Belanger's	 landlord	 charged	 her	 $55	 for	 the	 damage	 to	 the	 door	
frame.	 The	 Defendant	 admi@ed	 liability	 for	 that	 amount,	 but	 denied	
liability	for	the	damage	to	the	couch,	relying	upon	an	alleged	limita+on	
of	 liability	 clause	 in	 the	 contract	 between	 the	 Defendant	 and	 Ms.	
Belanger.	 Further	 and	 in	 any	 event	 the	 Defendant	 says	 that	 Ms.	
Belanger	could	have	had	the	couch	repaired	or	recovered	at	a	cost	less	
than	the	full	value	of	the	couch,	as	claimed	by	Ms.	Belanger.	

ContracEng	Basics:	Say	What	You	Mean	and	
Mean	What	You	Say	

THE	NAVIGATOR
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The	Court	Ac>on	

Ms.	Belanger	sued	for	damages	for	the	damage	
to	 couch.	 	 At	 trial	 she	 tes+fied	 that	 the	 only	
contract	 document	 which	 she	 received	 before	
the	couch	was	delivered	to	her	apartment	was	
a	 wri@en	 "Appointment	 Confirma+on",	 which	
was	 sent	 to	 her	 by	 the	 Defendant	 by	 e-mail	
aOer	the	ini+al	telephone	conversa+on.	

Under	a	heading	"Our	Coverage	Does	Not	Apply	
To",	 the	 "Appointment	 Confirma+on"	 listed	 a	
number	of	types	of	specific	furniture	and	other	
items	 (as	 one	 example,	 "Press	 Board	
Furniture").	 “Couches”	 were	 not	 among	 the	
items	listed.	Under	another	heading	"Protec+on	
Plan	 Coverage	 and	 Payment",	 the	 document	
went	on	to	say:		

Any	 Damage	 or	 loss	 sustained	 during	
move	and	iden+fied	at	that	+me	does	not	
release	 client	 from	 obliga+on	 to	 pay	 all	
related	 charges	 for	 move,	 products,	 and	
services	at	+me	of	comple+on.	

2	Burley	Men	reserve	the	right	to	ask	for	
and	 then	 receive	 payment	 in	 full	 before	
move	is	completed.	

Mr.	 Burley	 of	 the	 Defendant	 tes+fied	 that	 the	
Defendant's	computer	system	was	programmed	
to	 send	 the	 customer	 a	 second	 document	
en+tled	 “Cl ient	 Disc la imer ”	 with	 the	
"Appointment	 Confirma+on",	 and	 that	 he	
believed	that	this	second	document	would	have	
been	sent	to	Ms.	Belanger.		The	judge	reviewed	
the	terms	of	the	“Client	Disclaimer”	which	he	in	
any	 event	 found	 to	 be	 an	 “appalling”	 example	
of	poor	legal	draOing.		

The	“Client	Disclaimer”	

Under	 the	 heading	 "Protec+on	 Plans	—	 Terms	
&	 Condi+ons"	 the	 "Client	 Disclaimer"	 opened	
with	the	following	simple	statement:	

We	do	not	and	cannot	sell	insurance.	

Immediately	below	that,	the	“client”	was	offered	
three	undefined	op+ons	to	simply	accept	certain	
“amounts	 per	 pound”.	 	 One	 was	 for	 $0.60	 per	
pound,	the	second	for	$2.00	per	pound	and	the	
third	 for	 $4.00	 per	 pound.	 The	 document	
provided	 that	 the	 first	 op+on	 was	 “free”,	 the	
second	op+on	was	available	at	a	price	of	$94.50	
and	 the	 third	 at	 a	 price	 of	 $174.95.	 The	
document	 did	 not	 expressly	 provide	 that	 these	
items	were	intended	to	be	limits	on	the	amount	
of	 compensa+on	 payable	 by	 the	 Defendant	 in	
the	event	of	damage	to	the	objects	to	be	moved.	
There	 was	 a	 space	 beside	 each	 op+on	 for	 the	
customer's	 signature.	Ms.	 Belanger	did	not	 sign	
in	any	of	those	spaces.		

Below	 the	 above	 language	 there	 was	 a	 list	 of	
items	 in	 respect	 of	which	 the	 "Protec+on	 Plan"	
did	not	 apply,	 being	 the	 same	 list	 appearing	on	
the	"Appointment	Confirma+on".	

The	 following	 provisions	 then	 appeared	 under	
the	heading	"Payment	and	Protec+on	Plan":		

The	 protec+on	 plans	 available	 are	 based	
on	price	per	 lbs.	and	will	not	exceed	 their	
maximums.		

I	[i.e.	the	“Customer”]	understand	that	any	
damage	 to	 my	 belongings	 or	 any	
surrounding	 structures	 resul+ng	 from	 the	
move	 are	 the	 sole	 responsibility	 of	 the	
undersigned	customer.	If	I	do	not	choose	a	
plan,	 the	carriers	 (sic)	 liability	 is	$0.60	per	
lb./item	 or	 $60.00	 maximum	 repair	 per	
100	lbs.		

Your	 signature	acknowledges	 that	 services	
offered	 were	 performed	 sa+sfactorily	 and	
the	 shipment	 has	 been	 received	 in	 good	
condi+on	unless	noted	on	this	bill.		

Ms.	Belanger	tes+fied	that	she	did	not	receive	a	
copy	 of	 the	 "Client	 Disclaimer"	 un+l	 aOer	 the	
couch	 was	 in	 her	 apartment	 –	 aBer	 it	 having	
been	 damaged	 aOer	 being	 pushed	 through	 the	
door.	 	 Ms.	 Belanger	 tes+fied	 that	 the	
Defendant's	 employees	 then	 handed	 her	 the	
document	and	asked	her	to	sign	it.		
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The	 judge	 accepted	 Ms.	 Belanger's	 evidence,	
no+ng	the	following:	

a.	Mr.	Burley	could	not	tes+fy	that	he	sent	
her	Ms.	Belanger	copy	of	the	document	as	
a	ma@er	of	 fact.	Rather,	he	could	only	say	
that	 the	 Defendant's	 computer	 was	
programmed	 to	 send	 her	 a	 copy	with	 the	
"Appointment	Confirma+on";	

b.	Ms.	Belanger	was	seen	to	be	an	honest	
witness,	 with	 an	 accurate	memory	 of	 the	
events	in	issue;	

c.	 The	 space	 for	 the	 client's	 signature	 on	
the	 "C l ient	 D isc la imer"	 appeared	
immediately	 below	 a	 paragraph	 in	 which	
the	client	was	being	asked	to	acknowledge	
that	 the	 goods	 have	 been	 successfully	
delivered	in	good	condi+on.		

As	noted	by	the	judge,	obviously	a	“client”	such	
as	 Ms.	 Belanger	 could	 not	 be	 asked	 to	 sign	 a	
liability	disclaimer	aBer	the	delivery	of	goods.		

The	judge	also	found	the	heading	"Payment	and	
Protec+on	Plan"	 to	be	misleading,	 the	objec+ve	
of	the	provision	apparently	having	nothing	to	do	
with	 offering	 insurance	 protec+on	 for	 a	
customer's	 goods	 or	 interests	 but	 rather	 having	
been	 designed	 to	 a@empt	 to	 shield	 the	
Defendant	from	a	customer’s	claim.	In	short,	the	
document	 simply	 was	 not	 clear	 as	 to	 whether	
insurance	 was	 being	 offered	 or	 whether	 the	
Defendant	was	intending	to	limit	its	liability.	

The	 Defendant's	 representa+ve	 at	 the	 trial	
asserted	 that	 the	 Court	 should	 construe	 the	
"Client	Disclaimer"	to	mean	that,	in	the	event	of	
damage	 to	 Ms.	 Belanger's	 furniture,	 that	 the	
liability	 of	 the	 Defendant	 would	 be	 limited	 to	
$0.60	 per	 pound,	 not	 to	 exceed	 $60	 in	 total,	
unless	Ms.	Belanger	had	chosen	and	paid	for	one	
of	the	second	and	third	op+ons,	and	that	as	she	
had	 not	 chosen	 one	 of	 the	 second	 and	 third	
op+ons,	 the	 Defendant's	 liability	 should	 be	
limited	to	$60.	

The	Court’s	Analysis	

The	 Court	 disagreed	 with	 the	 Defendant,	 ci+ng	
certain	fundamental	principles	of	contract	law.		

First,	 a	 limita+on	 of	 liability	 clause	 will	 not	 be	
effec+ve	 or	 enforceable	 unless	 it	 is	 brought	 to	
the	 a@en+on	 of	 the	 party	 whose	 rights	 it	
purports	to	limit	at	the	+me	that	the	contract	is	
made	(*2).		

Second,	while	 in	 an	 appropriate	 case	 it	may	 be	
possible	 for	 par+es	 to	 a	 contract	 to	 agree	 to	
change	 or	 add	 terms	 to	 the	 same	 “mid-term”	
even	 without	 “fresh	 considera+on”	 (that	 is,	
some	 type	 of	 benefit	 being	 bestowed	 by	 one	
party	with	a	 correla+ng	payment	or	 sacrifice	by	
the	other)	such	was	not	the	case	as	concerns	the	
par+es	to	 this	dispute.	 	 In	 this	 regard	the	Court	
ruled	 that	 the	 "Client	 Disclaimer"	 could	 not	 in	
effect	 be	 introduced	 by	 Defendant	 aOer	 the	
delivery	 was	 performed	 so	 as	 to	 alter	 the	
contract,	 ci+ng	 in	 a	 2018	 decision	 by	 the	 Chief	
Jus+ce	of	Bri+sh	Columbia:		

When	par+es	to	a	contract	agree	to	vary	its	
terms,	the	varia+on	should	be	enforceable	
without	fresh	considera+on,	absent	duress,	
unconscionability,	 or	 other	 public	 policy	
concerns,	 which	 would	 render	 an	
otherwise	 valid	 term	 unenforceable.	 A	
varia+on	 supported	by	 valid	 considera+on	
may	 con+nue	 to	 be	 enforceable	 for	 that	
reason,	 but	 a	 lack	 of	 fresh	 considera+on	
will	no	longer	be	determina+ve.	(*3)	

In	other	words,	 the	Court	noted	that	a	variance	
in	 contract	 terms	might	 be	 considered	 effec+ve	
in	cases	where	the	contract	 remained	wholly	or	
partly	 unperformed	 by	 the	 par+es	 when	 the	
amendment	 was	 agreed	 to.	 In	 such	 a	 case	 the	
par+es	 might	 be	 seen	 to	 be	 considering	
amendments	 to	 their	 future	 rights	 and	
obliga+ons	under	 the	 contract.	 In	 this	 case,	 the	
contract	was	however	fully	executed	before	Ms.	
Belanger	 was	 asked	 to	 sign	 the	 "Client	
Disclaimer".	Accordingly,	 it	was	not	open	 to	 the	
defendant	to	seek	to	change	the	contract	terms	
aOer	the	fact.	

INVESTOR NEWSLETTER ISSUE N°3 FALL  2008FERNANDES HEARN LLP NEWSLETTER DECEMBER 2021 PAGE 4



The	Court	 in	 any	 event	went	on	 to	 analyze	 and	
cri+cize	 the	 language	 “Client	 Disclaimer”.	 The	
language	was	found	to	be	unclear	and	confusing.	
As	 noted	 by	 Lord	 Denning,	 a	 legendary	 U.K.	
judge,	 a	 contractual	 term	 seeking	 to	 avoid	
liability	aOer	the	fact:	

.	.	.	 	is	so	wide	and	so	destruc+ve	of	rights	
that	 the	 Court	 should	 not	 hold	 any	 man	
bound	 by	 it	 unless	 it	 is	 drawn	 to	 his	
a@en+on	 in	 the	 most	 explicit	 way.	 …	 In	
order	 to	 give	 sufficient	 no+ce,	 it	 would	
need	 to	 be	 printed	 in	 red	 ink	 with	 a	 red	
hand	poin+ng	 to	 it	 -	or	 something	equally	
startling."	(*4)	

The	 judge	 further	 noted	 that	 while	 the	 “Client	
Disclaimer”	might	have	been	capable	of	bearing	
the	 construc+on	 urged	 by	 the	 Defendant,	 it	
would	take	a	sophis+cated	reader	some	+me	to	
discern	 such	 an	 inten+on.	 Ms.	 Belanger	 had	
signed	 it	 at	 the	 request	 of	 the	 Defendant's	
employees	 in	 a	 moment	 of	 some	 distress.	 	 As	
noted	 by	 the	 judge,	 Lord	 Denning's	 "red	 hand"	
was	remarkably	absent.”	

The	 Court	 proceeded	 to	 note	 that	 absent	 an	
effec+ve	 limita+on	 of	 liability	 clause,	 the	
Defendant	was	 subject	 to	 the	du+es	of	a	bailee	
for	reward	who	thus	carried	the	onus	of	proving	
that	any	damage	to	the	furniture	was	not	caused	
by	 the	 Defendant's	 negligence	 (*5).	 The	 Court	
noted	 that	 this	 onus	 had	 not	 been	met	 by	 the	
defendant	 in	 this	 case.	 On	 the	 contrary,	 Ms.	
Belanger's	 uncontradicted	 evidence	 had	
demonstrated	 the	 “remarkable	 carelessness”	 of	
the	 Defendant's	 employees,	 which	 caused	 the	
damage	complained	of.	

Mi>ga>on	

The	Defendant	argued	that	it	was	not	necessary	
to	 replace	 the	 couch,	 and	 that	 Ms.	 Belanger	
could	and	 should	have	had	 it	 repaired	at	 a	 cost	
less	than	the	replacement	cost.	 	The	Court	cited	
the	governing	principle	on	“mi+ga+on”	of	losses:		

Where	 it	 is	 alleged	 that	 the	 plain+ff	 has	
failed	to	mi+gate,	the	burden	of	proof	is	on	

the	 defendant,	 who	 needs	 to	 prove	 both	
that	 the	 plain+ff	 has	 failed	 to	 make	
reasonable	 efforts	 to	 mi+gate,	 and	 that	
mi+ga+on	was	possible.	(*6)	

The	Court	found	that	this	onus	had	not	been	met	
by	 the	 Defendant.	 	 The	 Defendant	 had	 not	 led	
evidence	on	alterna+ve	 repair	op+ons,	with	 the	
consequence	 that	Ms.	 Belanger	was	 en+tled	 to	
recover	the	full	replacement	cost	of	the	couch.	

Conclusion	

Contracts	 should	 be	 framed	 very	 carefully	 and	
couched	in	very	clear	terms.	(*7)	

A	 party	 intending	 to	 introduce	 a	 term	 to	 a	
contract	 must	 do	 so	 in	 a	 notorious	 and	 +mely	
fashion.	 	 Par+es	may	 vary	 a	 contract	mid-term;	
however,	the	above	test	will	be	applied.	A	Court	
will	 need	 to	 see	 that	 there	 was	 the	 requisite	
nego+a+on	and	commercial	intent	involved	such	
that	two	par+es	were	bona	fide	organizing	their	
affairs	 for	 future	 purposes	 consistent	 with	 the	
purposes	of	the	original	contract.	

This	 case	 points	 out	 how	 in	 the	 transporta+on	
contract	context	it	is	important	that	the	contract	
of	 carriage	 terms	 and	 condi+ons	 should	 not	 be	
mixed	up	or	blended	with	the	eviden+ary	intent	
and	purpose	of	a	“Proof	of	Delivery”	document.			

This	 case	 also	 illustrates	how	a	 service	provider	
or	vendor	needs	to	clearly	ar+culate	the	offering	
of	 insurance	 coverage	 as	 discrete	 from	 the	
liability	 terms	 and	 condi+ons	 under	 which	 it	
offers	 services.	 	 The	 offering	 of	 insurance	 to	 a	
customer	 may	 also	 be	 a	 ma@er	 of	 regula+on;	
however,	 for	 present	 purposes,	 the	 immediate	
“takeaway”	 is	 that	 it	 does	 not	 address	 the	 idea	
of	 a	 vendor	or	 a	 service	provider	 a@emp+ng	 to	
limit	 liability.	 	 As	 noted	 above,	 clear	 and	
unambiguous	 language	 is	 required	 to	 show	 the	
customer’s	+mely	assent	 to	 such	a	 term	 for	 the	
same	to	be	effec+ve.		

Gordon	Hearn	

Endnotes	
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(*1)	2021	CarswellBC	3599,	2021	BCPC	270	
(*2)	Apps	v	Grouse	Mountain	Resorts	Ltd.	(2020)	
445	DLR	(4th)	615	@	paragraphs	41	—	44.	
(*3)	 Rosas	 v	 Toca	 [2018]	 BCJ	 No.	 938	 422	 DLR	
(4th)	351	at	paragraph	183.		
(*4)	 Thornton	 v.	 Shoe	 Lane	 Parking	 Ltd.	 (1970),	
[1971]	 2	 Q.B.	 163	 (Eng.	 C.A.)	 at	 173.	 Naturally,	
“red	ink”	or	a	“hand	poin+ng	to	it”	might	not	be	
necessary	 but	 the	 clause	 should	 be	 made	
perfectly	clear	to	the	reader.	
(*5)	The	no+on	that	the	defendant	was	actually	
a	 common	 carrier	 of	 goods	 does	 not	 appear	 to	
have	 been	 raised	 or	 argued	 in	 this	 case.	 	 This	
might	have	been	argued,	but	the	same	outcome	
would	 have	 been	 achieved.	 	 Absent	 a	 specific	
agreement	on	point	with	a	shipper,	a	carrier	can	
be	 considered	 to	 have	 a	 broader	 exposure	 to	

liability	for	loss	or	damage	to	goods	than	a	mere	
bailee	(for	example,	a	warehouseman).		As	noted	
in	this	case,	a	bailee	can	be	held	 liable	where	 it	
cannot	 show	 that	 the	 loss	 in	 ques+on	 did	 not	
take	 place	 without	 its	 negligence.	 At	 common	
law	and	in	accordance	with	standard	contract	of	
carriage	 language,	 a	 carrier	 may	 be	 liable	 for	
transit	 damage	 to	 cargo	 unless	 it	 can	 invoke	 at	
least	 one	 of	 a	 limited	 set	 of	 enumerated	
defences.	As	such	carrier	may	have	broader	legal	
liability	than	that	of	a	bailee.	
(*6)	 SouthcoL	 Estates	 Inc	 v	 Toronto	 Catholic	
School	Board	[2012]	2	SCR	675	at	paragraph	476.	
(*7)	This	play	on	words	was	inten+onal.
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2.	 “Breaking	 Limits”:	 Update	 on	 Conduct	
Required	 to	 Bar	 LimitaEon	 of	 Liability	 Under	
Marine	Liability	Act		

There	 are	 very	 few	 cases	 that	 have	 considered	
statutory	 limita+on	 and	 the	 ability	 to	 “break	
limits”.	 The	 most	 recent	 case	 is	 an	 unreported	
decision	of	the	Ontario	Superior	Court	of	Jus+ce,	
Woodbury	 et	 al	 v.	Woodbury	 et	 al	 (“Woodbury”)	
2021	ONSC	Number,	CV-09-383220.	

It	con+nues	to	be	a	struggle	to	convince	plain+ffs’	
lawyers	 that	 limita+ons	 of	 liability,	 whether	 for	
property	 or	 personal	 injury	 claims,	 exist	 for	
mari+me	 ma@ers,	 that	 such	 limita+ons	 may	
provide	 only	 a	 small	 frac+on	 of	 the	 damages	
owed	 and,	 further,	 that	 the	 par+es	 are	 not	
personally	 liable	 over	 and	 above	 such	 limits,	
unlike	 non-mari+me	 cases	 where	 there	 may	 be	
exhausted	 insurance	policy	 limits	 and	where	 the	
defendants	 may	 be	 personally	 liable	 for	 any	
remaining	debt.	

Despite	significant	damages	in	catastrophic	cases,	
the	Supreme	Court	of	Canada	and	other	Canadian	
courts	 have	 properly	 applied	 associated	
limita+ons	 of	 liability	 under	 the	Marine	 Liability	
Act,	 S.C.	 2001,	 c.	 6	 (“MLA”)	 and	 also	denied	 the	
applica+on	of	art.	4	of	the	Conven>on,	described	
below,	to	“break	 limits”	or	to	bar	the	applica+on	
of	 the	 limita+on.	 The	 mari+me	 limita+ons	 of	
liability	are,	it	would	seem,	truly	“unbreakable”.	

Review		

There	are	 statutory	 limits	 regarding	damages	 for	
personal	 injury,	 death	 and	 property	 damage	 for	
claims	in	Canada,	falling	under	the	MLA.	The	MLA	
incorporates	 certain	 interna+onal	 conven+ons	
including	 the	 1976	 Conven+on	 on	 Limita+on	 of	
Liability	for	Mari+me	Claims	(the	“Conven>on”).		

The	statutory	limits	cap	the	amount	available	for	
claimants;	 that	 is,	 once	 the	 par+cular	 limit	 is	
reached	regarding	any	one	incident,	there	are	no	
further	 funds	 available	 regardless	 of	 any	
insurance	 policy	 limits	 or	 number	 of	 claimants.	
Where	there	are	mul+ple	plain+ffs,	the	limit	must	
be	 shared,	 each	 according	 to	 their	 claims	 and	

typically	via	nego+a+on.	A	limita+on	fund	may	be	
struck	 in	 this	 regard.	 	 The	 limita+ons	 available	
today	 are	 higher	 in	 quantum	 than	 they	 were	
under	 the	 previous	 legisla+on,	 but	 they	 are	 also	
harder	to	“break”	or	nullify.	

Previously,	 the	 ability	 to	 “break”	 through	 the	
statutory	 limit	 was	 easier.	 The	 quantum	 of	 the	
limits	was,	in	today’s	world,	impossibly	low	and	a	
plain+ff	 could	 “break”	 limits	 by	 proving	 that	 the	
owner	 did	 not	 come	 to	 the	 table	 with	 “clean	
hands”	 regarding	 a	 variety	 of	 factors,	 including	
the	 alleged	unseaworthiness	of	 the	 vessel.	Once	
“broken”,	 there	 was	 no	 limita+on	 of	 liability	
applied	 and	 all	 claims	 could	 be	 li+gated	
regardless	of	quantum.	

In	a	nutshell,	as	a	result	of	extensive	interna+onal	
nego+a+on,	 those	 “impossibly	 low”	 limits	 were	
replaced	 by	 much	 higher	 statutory	 limits	 of	
liability.	Such	higher	 limits	were	accepted	by	 the	
shipping	industry	in	exchange	for	the	certainty	of	
a	 global	 limit	 of	 liability	 for	 poten+al	 claims.	 To	
gain	 this	 certainty,	 the	 statutory	 limits	 were	
“hardened”	 so	 that	 they	 could	 not	 be	 easily	
“broken”	 thereby	 ensuring	 that	 the	 limita+on	
would	remain	in	place	for	most,	in	fact	nearly	all,	
circumstances.	

However,	 under	 art.	 4	 of	 the	 Conven>on,	
incorporated	 into	 the	 MLA,	 certain	 conduct	 will	
deny	those	defendants	normally	protected	by	the	
statutory	limits	of	liability	to	the	benefit	of	those	
limits.	 A	 plain+ff,	 to	 apply	 art.	 4	 to	 bar	 the	
limita+on	 of	 liability	 and	 open	 the	 doors	 to	
unlimited	liability,	has	the	heavy	burden	to	prove	
the	following:	

Conduct	barring	limita+on	

A	person	liable	shall	not	be	en+tled	to	limit	
his	 liability	 if	 it	 is	 proved	 that	 the	 loss	
resulted	 from	his	personal	act	or	omission,	
commi@ed	 with	 the	 intent	 to	 cause	 such	
loss,	or	recklessly	and	with	knowledge	that	
such	loss	would	probably	result.	

Case	 Law	 review	 on	 “Breaking	 Limits”	 and	 the	
Applica>on	of	the	Limita>on	Bar	

INVESTOR NEWSLETTER ISSUE N°3 FALL  2008FERNANDES HEARN LLP NEWSLETTER DECEMBER 2021 PAGE 7



To	 date	 there	 have	 been	 few	 cases	 to	 even	
consider	 the	 applica+on	 of	 art.	 4	 or	 the	 MLA	
equivalent	to	deny	the	limita+on	of	liability.		

Essen+ally,	the	statutory	limita+on	can	be	barred	
if	 the	 defendant	 can	 be	 proven	 to	 have	 acted	
with,	 essen+ally,	 “wilful	 recklessness”	 and	 with	
knowledge	that	the	loss	would	probably	result.	In	
Canada	 and	 interna+onally,	 there	 have	 very	 few	
cases	 considering	 this	 issue.	 	 None	 of	 the	 cases	
have	 found	 that	 the	 behaviour	 of	 the	
defendant(s)	 was	 within	 the	 parameters	
contemplated	 by	 art.	 4,	 above,	 sufficient	 to	 bar	
the	imposi+on	of	the	limita+on	of	liability.	(*1)	

Case	Law	Review	

(1)	 Gundersen	 v.	 Finn	 Marine	 Ltd.	 	 2008	 BCSC	
1665.		

Facts	

This	case	involved	the	collision	of	the	M.V.	Coastal	
Launch	with	an	 island.	 	The	vessel	was	operated	
as	a	commercial	water	taxi	at	the	date	of	loss.	The	
plain+ff	was	onboard	as	a	non-paying	guest	at	the	
+me	of	the	accident.	 	The	evidence	showed	that	
the	captain	had	fallen	asleep	at	the	helm	and	that	
he	 took	 no	 steps	 to	 avoid	 the	 collision.	 The	
plain+ff	was	injured	upon	being	ejected	from	her	
bunk.	

The	 defendants	 applied	 for	 a	 declara+on	 of	 the	
statutory	 limit	 of	 liability	 as	 175,000	 units	 of	
account	 or,	 at	 that	 +me,	 an	 amount	 of	
approximately	 $300,000.	 	 The	 plain+ffs’	 argued	
that	 the	 limita+on	was	much	 higher	 and,	 in	 any	
event,	 the	 captain,	by	 falling	asleep,	was	wilfully	
negligent	 or	 acted	 with	 reckless	 disregard	 and,	
they	argued,	that	art.	4	should	apply	to	deny	the	
owners	the	ability	to	limit	their	liability.	

Decision	

The	 Court	 found	 that	 the	 act	 of	 falling	 asleep	
could	 not	 receive	 judicial	 no+ce	 as	 occurring	
either	gradually	or	suddenly.	The	subject	conduct	
required	 an	 element	 of	 inten+onality,	 and	 any	

required	 recklessness	 was	 akin	 to	 gross	
negligence.		

The	 Court,	 therefore,	 could	 not	 find	 that	 the	
captain	 falling	 asleep	 was	 inten+onal	 or	 that	 he	
was	so	extremely	careless	to	be	grossly	negligent.		
Further,	the	Court	could	not	find,	on	a	balance	of	
probabili+es,	 that	 the	 captain	 knew	 that	 the	
plain+ff’s	 injuries	would	probably	 result	 from	his	
behaviour.		

While	 the	 captain	 was	 negligent	 in	 undertaking	
the	 trip	aOer	a	par+cularly	 long	day,	his	decision	
fell	 short	of	establishing	a	subjec+ve	 foresight	of	
the	consequences	required	under	art.	4	to	bar	the	
applica+on	 of	 the	 statutory	 limita+on	 of	 liability	
and	the	defendant	was	en+tled	to	limit	liability.	

Gundersen	 was	 decided	 pre-Peracomo	 and	
considers	 gross	 negligence,	 which	 clearly	 now	 is	
not	 to	 be	 considered,	 see	 below.	 However,	 the	
ul+mate	result	is	s+ll	in	keeping	with	current	case	
law.	

(2)	 Société	 Telus	 Communica>ons	 et	 al	 v.	
Peracomo	 Inc.	 et	 al	 [2014]	 1	 SCR	 621	
(“Peracomo”)	

This	 case	 involved	 the	 applica+on	 of	 statutory	
limits	 to	 a	 claim	 for	 property	 damage.	 This	 case	
applied	 art.	 4	 at	 the	 trial	 and	 appeal	 levels.	 The	
defendants	 appealed	 and	 were	 successful.	 The	
Supreme	Court	 of	 Canada	 granted	 the	 limita+on	
of	liability	and	declined	to	apply	art.	4.		

Facts	

Mr.	 Vallée	was	 an	 individual	 and	 sole	 proprietor	
and	direc+ng	mind	of	Peracomo	Inc.,	the	owner/
operators	of	a	fishing	vessel.		One	of	Société	Telus	
Communica+ons’	 (“Telus”)	 cables	 was	 regularly	
snagged	 by	 the	 defendants’	 vessel	while	 fishing.	
Mr.	Vallée	dragged	a	“brown	cable”	to	the	surface	
of	 the	 water	 and	 released	 his	 snagged	 anchor.	
AOer	another	snagging	occurred	a	year	 later	and	
believing	 the	 cable	 to	 be	 abandoned,	Mr.	 Vallée	
forced	 the	 brown	 cable	 to	 the	 surface	 and	
a@empted	 to	 cut	 it	 with	 a	 handsaw.	 When	
unsuccessful,	 he	 then	 successfully	 cut	 it	with	 an	
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electric	 circular	 saw.	 	When	Mr.	Vallée’s	 anchors	
later	 became	 snagged	 again,	 they	 could	 be	
released	 easily	 because	 the	 cable	 was	 severed.	
Mr.	 Vallée	 again	 cut	 the	 cable	 on	 another	
occasion	 aOer	 another	 snagging	 and	 he	 hauled	
the	 cut	 segment	 to	 deeper	 waters.	 Telus	 began	
looking	 for	 the	 culprit	 of	 the	 vandalism	 and	Mr.	
Vallée	 came	 forward.	 He	 was	 charged	 with	 (but	
acqui@ed	 of)	 commiPng	 mischief	 and	 wilfully	
damaging	property	and	interfering	with	its	lawful	
use.		

Telus	claimed	that	it	had	suffered	damages	in	the	
amount	 of	 about	 $1,000,000	 for	 repairs	 arising	
out	of	the	damage	to	its	submarine	cables	at	the	
bo@om	of	the	St.	Lawrence	River.			

Trial	Decision	

Peracomo	 Inc.	 and	 Mr.	 Vallée	 defended	 sta+ng	
that	 the	 cables	 should	 have	 been	 buried	 and	
there	 had	 been	 insufficient	 no+ce	 of	 the	
existence	 of	 the	 cables.	 Mr.	 Vallée	 had	 also	
consulted	 some	 outdated	 charts.	 	 They	 also	
claimed	the	statutory	limita+on	of	liability.	(*2)	

At	trial,	the	Federal	Court	found	that	no+ce	of	the	
existence	of	the	cables	was	included	in	no+ces	to	
mariners,	were	on	current	naviga+onal	charts	and	
that	 Mr.	 Vallée	 and	 Peracomo	 Inc.	 should	 have	
been	aware	of	the	cable.	

The	Court	found	that	Mr.	Vallée	had	inten+onally	
cut	the	cable	with	inten+on	to	cause	the	damage	
though	 he	 thought	 that	 the	 cable	would	 not	 be	
repaired.	 The	 Court	 found	 that	 the	 loss	 was	 a	
“certainty”	 and	 the	 operator,	 Mr.	 Vallée,	 was	
“reckless	in	the	extreme”.	 	The	Court	found	that,	
as	 per	 art.	 4	 of	 the	 Conven>on,	 neither	 the	
operator,	Mr.	Vallée,	or	Peracomo	Inc.	could	limit	
liability	 to	 $500,000	 under	 S.	 29	 (1)	 (b)	 of	 the	
MLA.		

The	defendants	appealed	to	the	Federal	Court	of	
Appeal.	

Court	of	Appeal	Decision	

The	Court	of	Appeal	found	that	it	was	open	to	the	
trial	 judge	 to	 find	 that	 the	 cable	 was	 a	
naviga+onal	 hazard	 within	 the	 meaning	 of	 the	
Charts	 and	 Nau+cal	 Publica+ons	 Regula+ons,	
1995	and	that	 it	was	up	to	the	defendants	 to	be	
aware	of	 the	cable’s	existence	and	that	they	had	
failed	 miserably	 in	 this	 regard.	 The	 defendants’	
vessel	 had	 an	 outdated	 marine	 chart	 and	
unapproved	 electronic	 chart.	 The	 defendants	
argued	 that	Mr.	 Vallée	 had	 sufficient	 knowledge	
of	 safe	and	efficient	naviga+on	 that	 they	did	not	
have	a	duty	 to	have	 the	most	up	 to	date	 charts.	
The	 Court	 of	 Appeal	 disagreed	 sta+ng	 that	 Mr.	
Vallée	had	no	knowledge	of	the	published	no+ces	
to	mariners.	The	Court	of	Appeal	 focused	on	the	
fact	 that	 Mr.	 Vallée	 had	 no+ce	 of	 the	 cable	
through	 the	 regular	 snagging	 some	 7-8	 +mes	
during	 a	 fishing	 season	 that	 had	 lasted	 only	 8	
weeks.	He	made	no	 inquiries	at	all	 regarding	the	
use	or	nature	of	the	cable	even	though	he	knew	it	
was	 there.	 He	 had	 an	 obliga+on	 to	 seek	 further	
and	be@er	informa+on	about	the	cable.		

The	defendants	 further	argued	 that	 they	did	not	
have	 a	 duty	 of	 care	 to	 Telus,	 but	 the	 Court	
reminded	the	par+es	that	the	duty	of	care	of	ship	
operators	 not	 to	 damage	 underwater	 cables	 or	
pipelines	 has	 been	 long	 recognized.	 The	
defendants	breached	that	duty	by	tampering	with	
the	 cable	 before	 making	 any	 inquiries	 about	 it.	
Mr.	Vallée	had	breached	his	statutory	duty	under	
the	Regula+ons	and	also	his	common	law	duty	of	
care	to	his	neighbour	below	the	waterline.	

Mr.	Vallée	and	Peracomo	Inc.	claimed	the	benefit	
of	the	statutory	limit	of	liability,	but	Telus	argued	
that	art.	4	of	the	Conven>on	barred	the	use	of	the	
limita+on	and	 the	 trial	 judge	had	agreed.	Art.	 4,	
repeated	here	for	ease	of	reference,	states:	

Conduct	barring	limita+on	

A	person	liable	shall	not	be	en+tled	to	limit	
his	 liability	 if	 it	 is	 proved	 that	 the	 loss	
resulted	 from	his	personal	act	or	omission,	
commi@ed	 with	 the	 intent	 to	 cause	 such	
loss,	or	 recklessly	and	with	knowledge	that	
such	loss	would	probably	result.	

INVESTOR NEWSLETTER ISSUE N°3 FALL  2008FERNANDES HEARN LLP NEWSLETTER DECEMBER 2021 PAGE 9



The	 first	 prong	 was	 whether	Mr.	 Vallée	 had	 the	
“intent	 to	 cause	 such	 loss”	 and	 the	 trial	 judge	
found	that	Mr.	Vallée	intended	the	damage.	 	The	
trial	 judge	 did	 not	 then	 consider	 recklessness	 as	
an	issue,	but	that	 indeed,	at	paragraph	87	of	the	
judgment,	 the	 second	 prong	 was	 sa+sfied	 that	
“such	 loss	 was	 commi@ed	 with	 knowledge	 that	
the	loss	would	probably	result”	and	in	fact	was	“a	
certainty”.			

The	defendants	 argued	 that	 there	was	 no	 intent	
by	Mr.	Vallée	to	cause	damage	as	he	thought	that	
the	 cable	 was	 abandoned,	 had	 checked	 some	
(outdated)	 charts	and	so	had	no	knowledge	 that	
monetary	 loss	would	result.	The	Court	of	Appeal	
did	not	agree	and	stated	that	the	trial	 judge	was	
clear	 that	 the	 only	 cause	 of	 the	 loss	 was	 the	
cuPng	of	the	cable	and	the	inten+on	to	physically	
damage	 the	 cable.	 	 The	 damage	 was	 the	
diminu+on	in	value	of	the	cable	not	the	cost	of	its	
repair.	 In	 fact,	 the	 Court	 noted	 that	 there	 is	 no	
case	 law	 sugges+ng	 that	 “such	 loss”	 in	 art.	 4	
meant	 that	 the	 perpetrator	 would	 have	 to	 be	
aware	of	the	value	of	the	item	damaged	whether	
a	ship	or	its	cargo	etc.	 	The	value	of	the	loss	was	
simply	irrelevant.	

The	 defendants	 argued	 that	 the	 burden	 of	
applying	 art.	 4	 was	 a	 heavy	 one.	 The	 Court	 of	
Appeal	 agreed	 sta+ng	 that	 inten+on	 and	 actual	
knowledge	 are	 difficult	 to	 prove	 but	 that	 the	
standard	is	s+ll	one	on	a	balance	of	probabili+es.		
In	 this	 case,	 the	 plain+ffs	 had	 proven	 that	 the	
defendants’	conduct	was	commi@ed	with	“intent	
to	 cause	 such	 loss”	 and	 “with	 knowledge	 that	
such	loss	would	probably	result”.		

Mr.	 	 Vallée	 and	 Peracomo	 Inc.	 appealed	 to	 the	
Supreme	Court	of	Canada.	

At	the	Supreme	Court	of	Canada		

The	 Supreme	 Court	 of	 Canada	 	 dealt	 with,	
amongst	 other	 issues,	 	 whether	 an	 owner/
operator	 of	 a	 vessel	 could	 limit	 his	 liability	 to	
$500,000	under	 the	MLA	despite	what	appeared	
to	 be	 his	 inten+onal	 or	 reckless	 conduct,	 	 being	
an	act	of	willful	misconduct.	

The	 Supreme	 Court	 of	 Canada	 noted	 that	 the	
limita+on	of	liability	turned	on	Mr.	Vallée’s	degree	
of	fault.	Per	art.	4,	he	would	not	be	en+tled	to	the	
limited	 liability	 if	 the	 loss	 resulted	 from	 his	 act	
“commi@ed	with	the	intent	to	cause	such	loss,	or	
recklessly	 and	 with	 knowledge	 that	 such	 loss	
would	probably	result”.	The	Court	found	that	Mr.		
Vallée’s	conduct	did	not	meet	the	very	high	level	
of	 fault	 required	to	 lose	 the	benefit	of	 the	 	 limit	
on	 liability	 (*3).	 Accordingly,	 while	 it	 found	 that	
while	 Mr.	 Vallée	 was	 personally	 liable	 for	 the	
damage,	 he	 was	 nevertheless	 en+tled	 to	 the	
limita+on	 on	 liability	 under	 the	 Conven>on.	
Sec+on	29	of	the	MLA	limits	liability	for	property	
damage	 caused	 by	 the	 opera+on	 of	 ships	 in	 the	
same	class	as	the	Realice	at	$500,000.	 	However,	
this	limit	does	not	apply	if	the	loss	“resulted	from	
[the	 defendant’s]	 personal	 act	 or	 omission,	
commi@ed	with	 the	 intent	 to	cause	such	 loss,	or	
recklessly	 and	 with	 knowledge	 that	 such	 loss	
would	 probably	 result”.	 The	 Supreme	 Court	 of	
Canada	 found	 that	Mr.	 Vallée	 knew	 that	 he	was	
cuPng	 a	 cable	 and	 that	 this	 was	 sufficient	 to	
establish	an	inten+on	to	cause	the	loss.	The	Court	
noted	that	this	was	not	enough	to	bar	limita+on,	
sta+ng:	

[23]…In	 my	 respec~ul	 view,	 the	 Federal	
Court	 of	 Appeal	 took	 too	 narrow	 an	
approach	 to	 the	 intent	 requirement	 under	
art.	 4	 of	 the	 Conven>on.	 It	 held,	 in	 effect,	
that	if	Mr.	Vallée	knew	he	was	“cut[+ng]	the	
very	cable	for	the	loss	of	which	he	is	sued”,	
the	 intent	 element	 of	 the	 Conven>on	 was	
sa+sfied.	 I	 cannot	 agree.	 This	 amounts	 to	
saying	that	all	 that	 is	required	to	break	the	
limit	 on	 liability	 is	 knowledge	 that	 one	 is	
interfering	with	property.	Such	an	approach	
undermines	 the	 Conven>on’s	 purpose	 to	
establish	 a	 virtually	 unbreakable	 limit	 on	
liability	and	does	not	accord	with	its	text.		

[24]	 	 	 I	 turn	 first	 to	 the	 Conven>on’s	
purpose.	 The	 contrac+ng	 states	 to	
the	 Conven>on	 intended	 the	 fault	
requirement	 to	 be	 a	 high	 one	 —	 the	
limita+on	 on	 liability	 was	 designed	 to	 be	
difficult	 to	 break	 …	 The	 Conven>on	 has	
been	described	as	a	“trade-off”:	“As	a	quid	
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pro	quo	 for	 the	 increase	of	 the	 [limita+on]	
fund,	 the	ar+cle	providing	 for	 the	breaking	
of	 limita+on	 became	 +ghter,	 so	 that	 it	 is	
almost	 impossible	 for	 the	 claimants	 to	
break	 the	 right	 to	 limit”	 …	 Mee+ng	 the	
threshold	fault	requirement	requires	a	high	
degree	 of	 subjec+ve	 blameworthiness	 …	
The	 fault	 standard	 set	 by	 art.	 4	 has	 been	
described	 as	 “a	 virtually	 unbreakable	 right	
to	 limit	 liability”	 …	 It	 is	 worth	 no+ng	 that	
the	 contrac+ng	 states	 considered,	 but	
expressly	 rejected,	 the	 inclusion	 of	 “gross	
negligence”	 as	 a	 sufficient	 level	 of	 fault	 to	
break	the	liability	limit…		

[25]	In	my	respec~ul	view,	the	Federal	Court	
of	 Appeal’s	 approach	 to	 breaking	 the	 limit	
on	 liability	 lowered	 the	 intended	 fault	
element	 and	 thereby	 undermined	 the	
Conven>on’s	purpose	to	establish	a	virtually	
unbreakable	right	to	limit	liability.		

[26]	 Turning	 to	 the	 text	 of	 the	Conven>on,	
my	 view	 is	 that	 the	 Federal	 Court	 of	
Appeal’s	 approach	 fails	 to	 dis+nguish	
between,	 on	 one	 hand,	 the	 limita+on	 of	
liability	that	relates	to	a	“claim”	and,	on	the	
other,	the	bar	to	the	limita+on	which	arises	
if	 there	 was	 inten+on	 to	 cause	 “the	 loss”	
that	 resulted	 from	 the	 act	 or	 omission	 of	
the	 person	 liable.	 As	 we	 shall	 see,	 the	
limita+on	is	expressed	in	broad	and	generic	
terms	while	the	inten+on	required	to	break	
the	 l im i ta+on	 re l a te s	 to	 spec ific	
consequences	of	the	conduct	of	the	person	
liable.	

The	Court	went	on	to	say	in	paragraph	28,			

“…The	bar	arises	only	 if	 the	“loss”	 resulted	
from	 the	 inten+onal	 act	 of	 the	 person	
liable,	 or	 as	 a	 result	 of	 reckless	 conduct	
commi@ed	 with	 knowledge	 that	 the	 loss	
was	probable.	This	signals	that	the	inten+on	
which	 invokes	 the	bar	must	 relate	 to	more	
specific	 consequences	 of	 the	 person’s	
conduct	 than	 that	captured	by	 the	sorts	of	
generic	 consequences	 referred	 to	 by	 the	

word	 “claims”.	 	 ….	 Before	 the	 bar	 arises,	
the	 loss	 must	 be	 shown	 to	 have	 resulted	
from	the	“personal	act	or	omission”	of	 the	
person	liable	“commi@ed	with	the	intent	to	
cause	 such	 loss	 or	 recklessly	 and	 with	
knowledge	 that	 such	 loss,	 would	 probably	
result”.		As	one	leading	text	puts	it,	“the	use	
of	the	words	‘such	loss’	in	Ar+cle	4	seem[s]	
to	underline	the	fact	that	the	right	to	limit	is	
barred	 only	 if	 the	 type	 of	 loss	 intended	 or	
envisaged	by	the	‘person	liable’	is	the	actual	
loss	 suffered	 by	 the	 claimant”:	 	 Griggs,	
Williams	and	Farr,	at	p.	36	…”	

The	 Court	 concluded	 that	 the	 “loss”	 that	
“resulted”	 from	 Mr.	 Vallée’s	 act	 was	 the	
diminu+on	in	value	of	the	cable	measured	by	the	
cost	of	 repairing	 it.	 	Mr.	Vallée	did	not	 intend	 to	
cause	that	“loss”	or	know	that	 it	was	a	probable	
consequence	of	his	ac+ons.	The	Court	noted	that	
Mr.	 Vallée	 thought	 the	 cable	 was	 useless	 –	 no	
ma@er	how	recklessly	he	may	have	reached	that	
view	 and	 therefore	 did	 not	 think	 it	 would	 be	
repaired	because	he	thought	it	had	no	value.		

The	 Court,	 therefore,	 overturned	 the	 Federal	
Court	of	Appeal’s	finding	that	 it	was	sufficient	 to	
break	the	limit	on	liability	under	Ar+cle	4	because	
Mr.	 Vallée	 intended	 to	 cut	 the	 cable.	Mr.	 Vallée	
did	 not	 intend	 the	 actual	 loss	 and	 so	 the	
limita+on	of	liability	held.		

(3)	J.D.	Irving	v.	Siemens	Canada	Limited	2016	FC	
69	

J.D.	 Irving	 Limited	 (“JDI”)	 commenced	 an	 ac+on	
seeking	a	declara+on	that	 it	was	en+tled	to	 limit	
its	 liability	 to	 $500,000	 in	 rela+on	 to	 cargo	
(valued	 at	 $40,000,000)	 that	 had	 fallen	 into	 the	
sea,	while	being	loaded	on	the	deck	of	a	barge	on	
October	2008	in	Saint	John,	New	Brunswick.		

Siemens	Canada	Limited	(“Siemens”)	had	entered	
into	 a	 contract	 to	 supply	 a	 number	 of	 low-
pressure	rotors	and	a	generator	rotor	to	the	New	
Brunswick	 Power	Nuclear	 Power	 Corpora+on	 for	
the	 refurbishment	 and	 upgrade	 of	 its	 Point	
Lepreau	nuclear	genera+ng	sta+on.		
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Siemens	 contracted	 with	 JDI	 to	 transport	 the	
modules	 and	 generator	 rotor	 from	 the	 Port	 of	
Saint	 John	 to	 Point	 Lepreau.	 JDI	 chartered	 a	
barge,	the	“SPM	125”,	and	a	tug	to	assist	with	the	
move.		

In	 October	 2008,	 two	 of	 the	 rotors	were	 placed	
on	 self-propelled	 mul+-wheeled	 transporters	
owned	by	JDI.	This	allowed	the	rotors	to	be	driven	
or	 rolled	 on	 and	 off	 the	 SPM	 124.	While	 in	 the	
process	 of	 loading	 the	 second	 transporter	 onto	
the	barge,	it	+pped	to	starboard,	fell	over	and	off	
the	 barge	 into	 Saint	 John	 Harbour.	 The	 other	
rotor,	 which	 had	 been	 placed	 on	 the	 first	
transporter	 loaded	 onto	 the	 barge,	 immediately	
followed	thereaOer.	

The	 issue	before	 the	 Federal	 Court	was	whether	
JDI	 was	 barred	 by	 its	 conduct	 from	 limi+ng	 its	
liability	 to	 $500,000	 and	 whether	 art.	 4	 of	 the	
Conven>on	 (as	 incorporated	 into	 the	 MLA)	
applied	to	bar	the	applica+on	of	the	limita+on.		

Siemens	did	not	assert	that	any	party	intended	to	
cause	the	loss	but	rather	asked	the	Court	to	infer	
that	 JDI	 and	 others	 acted	 recklessly	 and	 with	
knowledge	 that	 the	 loss	 of	 the	 cargo	 would	
probably	 result.	 Siemens	 acknowledged	 that	 the	
loss	must	have	resulted	from	the	personal	acts	or	
omissions	 of	 the	 shipowner,	 JDI	 and	 those	 for	
whom	 it	was	 responsible	 in	 law.	 JDI	 argued	 that	
Siemens	 failed	 to	 prove	 the	 actual	 cause	 of	 the	
incident	or	that	a	proven	cause	was	recklessness.		

The	 Federal	 Court	 reviewed	 the	 history	 and	
purpose	 of	 the	 Conven>on.	 The	 focus	 was	 to	
create	 a	 conven+on	with	 a	 virtually	 unbreakable	
right	to	limit	liability.	 	Jus+ce	Strickland	examined	
the	 Supreme	 Court	 of	 Canada	 decision	 in	
Peracomo	 and	 noted	 that	 recklessness	 in	 the	
context	 of	 art.	 4	 requires	 subjec+ve	 knowledge	
that	 the	 loss	 that	 actually	 occurred	 would	
probably	occur.	

Jus+ce	 Strickland	 found	 that	 the	 barge	 was	
suitable	despite	the	 fact	 that	 it	was	smaller	 than	
prior	barges	used.	She	also	found	that	there	was	

no	evidence	that	JDI	was	made	aware	prior	to	the	
loss	 that	 there	 were	 any	 concerns	 about	 the	
barge	and	the	opera+on.		

Jus+ce	Strickland	found	that	the	sequence	of	the	
events	leading	to	the	loss	was	that	the	barge	was	
and	 remained	 stable,	 but	 a	 number	 of	 factors	
contributed	 to	 the	 transverse	 stability	 of	 the	
second	transporter	being	overcome.	 	Her	Honour	
found	 that	 there	were	 a	 number	 of	 contribu+ng	
factors	 to	 the	 loss,	 which	 in	 and	 of	 themselves,	
were	minimal.		

In	dealing	with	whether	the	acts	of	the	individuals	
involved	were	 reckless,	 Jus+ce	 Strickland	 stated,	
at	paragraph	265,	 that	recklessness	 is	more	than	
mere	 negligence	 or	 inadvertence	 and,	while	 not	
necessarily	a	criminal	or	even	a	morally	culpable	
ma@er,	it	does	mean	the	deliberate	running	of	an	
unjus+fied	 risk.	 Her	 Honour,	 at	 paragraph	 267,	
confirmed	that	recklessness	is	to	be	assessed	on	a	
subjec+ve	 standard.	 Absent	 any	 allega+on	 of	
intent,	 the	 person	 challenging	 the	 right	 to	 limit	
must	 establish	 both	 reckless	 conduct	 and	
knowledge	that	the	relevant	 loss	would	probably	
result.	Further,	at	paragraph	267,	she	found	that,	
while	closely	related	the	two	factors	are	separate	
and	 cumula+ve;	 a	 challenge	 to	 the	 right	 to	 limit	
will	fail	 if	(for	 instance)	only	recklessness	but	not	
knowledge	 is	 established.	 Jus+ce	 Strickland	
accepted	 the	 statement	 in	 MSC	 Mediterranean	
Shipping	Co	SA	v	Delumar	BVBA	and	Others	 (*4)	
that	 knowledge	 means	 actual	 and	 not	
construc+ve	 knowledge.	 It	 does	 not	 include	
something	that	the	relevant	person	ought	to	have	
known.		

Jus+ce	 Strickland	 found	 that	 JDI	 and	 another	
defendant’s	 personnel	 did	 not	 act	 recklessly	 and	
with	 the	 knowledge	 that	 the	 loss	 of	 the	 rotors	
would	probably	result.		She	granted	the	limita+on	
of	liability	and	accordingly	art.	4	did	not	apply	to	
bar	the	applica+on	of	the	limita+on.		

4)	Woodbury	et	al	v	Woodbury	(unreported)	

This	is	a	very	sad	case	of	a	9-year-old	plain+ff	who	
suffered	 a	 severe	 trauma+c	 brain	 injury	 in	 a	
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boa+ng	accident	on	Rice	Lake	in	Ontario.	He	had	
been	 riding	 in	 a	 tube	 behind	 a	 pleasure	 craO	
operated	 by	 his	 father.	 The	 tube	 swung	 out	 and	
hit	another	pleasure	craO.	 	The	Ontario	Superior	
Court	 was	 tasked	 with	 assessing	 liability	 and	
damages	 but	 also	 considering	 whether	 the	
limita+on	of	liability	under	the	MLA	of	$1,000,000	
applied	 (*5)	 and,	 if	 so,	 did	 the	 behaviour	 of	 the	
defendant(s)	 bar	 its	 applica+on	 via	 art.	 4,	 of	 the	
Conven>on,	as	incorporated	into	the	MLA.	

The	 Court,	 at	 paragraph	 19,	 confirmed	 that	 the	
ordinary	 principles	 of	 negligence	 applied	 to	 the	
owner	and	operator	of	a	boat	and	that,	to	avoid	a	
finding	of	negligence,	a	person	must	exercise	the	
standard	 of	 care	 that	 would	 be	 expected	 of	 an	
ordinary,	 reasonable	 and	 prudent	 person	 in	 the	
same	 circumstances.	 The	 Court	 found	 that	 the	
defendant	 father	 was	 negligent	 based	 on	 a	
number	 of	 reasons,	 including	 failing	 to	 keep	 a	
proper	 lookout	 and	 excessive	 speed.	 The	 issue	
was	whether	the	defendant	father	could	limit	his	
liability	 to	 $1,000,000,	 an	 amount	 far	 below	 the	
amount	 of	 damages	 assessed,	 which	 damages	
totaled	in	the	millions	of	dollars.	

In	assessing	whether	art.	4	should	be	applied,	the	
Court	 confirmed	 the	 requirements	 or	 art.	 4.	 A	
person	 liable	 shall	 not	 be	 en+tled	 to	 limit	 his	
liability	if	it	is	proved	that:	

(a)	 the	 loss	 resulted	 from	 his	 personal	 act	 or	
omission;	and	

(b)	commi@ed	with	the	intent	to	cause	such	loss;	
or		

(c)	 recklessly	 and	with	 knowledge	 that	 such	 loss	
would	probably	result.	

The	Court	found	that	item	(a)	above	was	sa+sfied	
in	that	the	minor	plain+ff’s	loss	resulted	from	the	
personal	act	or	omission	of	the	defendant	father.		

Ci+ng	Gundersen,	the	Court	applied	the	defini+on	
of	recklessness	sta+ng	“meaning	something	more	
than	negligence	or	inadvertence.	I	think	it	means	
deliberately	 running	 an	 unjus+fiable	 risk.”	 (*6)	
The	 Court	 found	 that	 the	 defendant	 father	 had	

acted	 “recklessly”	 in	 that	 he	 ran	 an	unjus+fiable	
risk	by	 speeding,	 consuming	alcohol	before	and/
or	during	his	 opera+on	of	 the	 vessel	 (which	had	
likely	contributed	to	the	loss),	opera+ng	too	close	
to	shore	and	looking	behind	him.		

However,	 the	 Court,	 while	 accep+ng	 the	
defendant	 father	 would	 have	 had	 knowledge	 of	
the	 “possibility”	 that	 the	 loss	 might	 result,	 His	
Honour	 could	not	find	 that	 the	defendant	 father	
had	acted	with	the	knowledge	that	the	loss	(or	a	
similar	 loss)	 would	 “probably”	 result	 and	 that	
both	 factors	 were	 required.	 The	 Court	 cited	 the	
Supreme	 Court	 of	 Canada	 in	 Peracomo	 at	
paragraph	35:	

…the	Supreme	Court	of	Canada	emphasized	
the	 extremely	 high	 bar	 in	 art.	 4	 of	 the	
Conven>on	 to	 “break”	 the	 limita+on	 on	
liability	 in	 s.	 29	 of	 the	 MLA..	 Cromwell	 J.	
noted	at	para.	24	that	the	contrac+ng	states	
to	 the	 Conven>on	 intended	 the	 fault	
requirement	 to	 be	 a	 high	 one….making	
comments	such	as	“[I]t	is	almost	impossible	
for	the	claimants	to	break	the	right	to	limit”	
and,	 “	 Mee+ng	 the	 threshold	 fault	
requirements	 requires	 a	 high	 degree	 of	
subjec+ve	blameworthiness”.	Further:	“The	
fault	 standard	 set	 by	 art.	 4	 has	 been	
described	 as	 ….	 ‘an	 almost	 indisputable	
right	to	limit…liability’”	(cita+ons	omi@ed).	

[36]	 Cromwell	 J.	 also	 noted	 that	 the	
contrac+ng	 states	 considered	but	expressly	
rejected	the	inclusion	of	“gross	negligence”	
as	 a	 sufficient	 level	 of	 fault	 to	 break	
liability…	

The	 loss,	 in	 this	 case,	 did	 not	 have	 to	 be	 the	
“exact”	loss	in	ques+on	but	the	defendant	father,	
at	 paragraph	 37,	 “needed	 to	 have	 known	 he	
would	 probably	 collide	 with	 another	 boat”.	 The	
Court	 found	 that,	 while	 reckless,	 the	 defendant	
father	 did	 not	 act	 such	 that	 he	 knew	 that	 a	
collision	with	another	boat	was	probable.		

The	Court	also	noted	that	the	only	moment	when	
the	defendant	father	knew	that	the	collision	was	
probable	was	when	he	was	 directly	 approaching	
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the	 other	 vessel	 and	 there	was,	 nor	 could	 there	
be,	 any	 sugges+on	 that	his	 a@empt	 to	 avoid	 the	
collision	was	reckless.		

The	 Court	 confirmed	 the	 defendant	 father’s	
en+tlement	to	limit	his	liability	to	$1,000,000.	Art.	
4	 could	 not	 be	 engaged	 to	 bar	 such	 applica+on.	
The	 order	 for	 $1,000,000	 was	 distributed	 as	
between	 the	 minor	 plain+ff’s	 claims	 ($990,000)	
and	 the	 mother’s	 dependant	 claim	 (similar	 to	 a	
Family	 Law	 Act	 claim)	 ($10,000).	 No	 award	 was	
made	for	 interest,	but	costs	were	to	be	assessed	
over	and	above	the	$1,000,000.	

Finally	

Whether	 for	 cases	 involving	property	damage	or	
personal	 injury,	 it	 would	 appear	 that	 case	 facts	
will	 likely	 have	 to	 be	 very	 extreme	 before	 the	
limita+on	 of	 liability	 under	 the	 MLA	 and/or	 the	
Conven>on	 will	 be	 barred.	 The	 burden	 on	 the	
party	seeking	to	invoke	art.	4	and	“break	limits”	is	
intended	 to	 be	 very	 heavy	 and	 may,	 in	 fact,	 be	
prac+cally	impossible.	(*7)	

Kim	E.	Stoll	

Endnotes	
(*1)	 Interna+onally,	art.	4	of	 the	Conven>on	also	
applies	 to	 the	 various	 signatories	 though	 there	
are	also	only	a	few	cases	considering	the	issue.	
(*2)	Mr.	Vallée	and	Peracomo	also	brought	claim	
against	 their	 insurer,	which	had	denied	 coverage	
based	on	the	described	“wilful	misconduct”.	
(*3)	 The	 Supreme	Court	 of	 Canada	 did	 find	 that	
Mr.	 Vallée’s	 conduct	 cons+tuted	 “wilful	
misconduct”	 regarding	 coverage	 under	 his	
insurance	 policy	 finding	 that	 there	 was	 no	
coverage	thereunder.		
(*4)	[2000]	2	Lloyd’s	Rep	399	
(*5)	 Under	 S.	 29	 of	 the	 MLA,	 personal	 injury	
claims	 are	 limited	 to	 $1,000,000	 for	 ships	 under	
300	gross	tonnage.	
(*6)	 Albert	 E	 Reed	 &	 Co.	 v	 London	 &	 Rochester	
Trading	[1954]	2	Lloyd’s	Rep	463	(Q.B.)	at	475	
(*7)	The	author	thanks	and	acknowledges	her	law	
partner,	 Rui	 Fernandes,	 whose	 ar+cles	 in	 The	
Navigator	 are	 partly	 incorporated	 regarding	 the	
within	 Peracomo	 (April	 2014	 edi+on)	 and	 J.D.	
Irving	(January	2016	edi+on)	cases.	
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3.	 	 Management	 of	 Offshore	 Oil	 and	 Gas	
ExploraEon	in	Canadian	Waters	East	Coast	

In	the	recent	decision	in	Ecology	Ac>on	Centre	v.	
Canada	(Environment	and	Climate	Change),	2021	
FC	 1367	 the	 Federal	 Court	 of	 Canada	was	 faced	
with	 two	 judicial	 reviews	 of	 the	 Regional	
Assessment	 of	 Offshore	 Oil	 and	 Gas	 Exploratory	
Drilling	 East	 of	 Newfoundland	 and	 Labrador	
(the	“Regional	Assessment”)	and	the	Regula>ons	
Respec>ng	 Exc luded	 Phys ica l	 Ac>v i>es	
(Newfound land	 and	 Labrador	 Offshore	
Exploratory	Wells)	(the	“Regula+on”)	made	by	the	
Minister	 pursuant	 to	 paragraph	 112(1)(a.2)	 of	
the	 Impact	 Assessment	 Act,	 S.C.	 2019,	 c.	 28,	 s.	
1	[IAA].	The	Regula>on	came	into	force	on	June	4,	
2020.	

The	 Sierra	 Club	 Canada	 Founda+on,	 World	
Wildlife	 Fund	 Canada	 and	 Ecology	 Ac+on	 Centre	
(the	“Applicants”)	opposed	the	regulatory	scheme	
and	 the	means	by	which	 it	was	 implemented	by	
the	 government	 of	 Canada.	 The	 Regional	
Assessment	 Commi@ee	 prepared	 the	 Regional	
Assessment	which	 forms	 part	 of	 the	 report	 (the	
“Final	 Report”)	 which	 was	 submi@ed	 to	 the	
Minister	 of	 Environment	 and	 Climate	 Change	
Canada.			

The	 Federal	 Court	 noted	 at	 the	 outset	 of	 its	
reasons	at	paragraph	3:		

…it	 is	 important	to	set	out	what	the	Final	
Report	 is	not.	 It	 is	not	a	report	related	to	
the	produc+on	of	oil	and	gas	reserves.	It	is	
a	 repor t	 re lated	 to	 exp lora+on.	
Explora+on	has	been	ongoing	 in	 the	area	
under	 study	 for	many	 years.	 Prior	 to	 the	
commencement	 o f	 the	 Reg iona l	
Assessment,	 the	 then	Minister	 of	Natural	
R e s o u r c e s	 f o r	 t h e	 P r o v i n c e	 o f	
N e w f o u n d l a n d	 a n d	 L a b r a d o r	
described	“explora+on”,	 in	part,	as	a	“low	
impact”	 ac+vity	 for	 which	 “poten+al	
impacts	and	standard	mi+ga+ons	are	well	
known”.	 The	 then	Minister	 of	 Indigenous	
Services,	 Seamus	 O’Regan,	 in	 speaking	
about	 the	 Regional	 Assessment,	 opined	
that	 the	 government	 o f	 Canada	

is	 “working	with	 the	 Province	 to	 improve	
the	 efficiency	 of	 the	 environmental	
assessment	 process	 for	 offshore	 projects,	
while	 con+nuing	 to	 maintain	 the	 highest	
standards	 of	 environmental	 protec+on”.	
Minister	 O’Regan’s	 comments	 were	
directed	at	the	 issue	of	duplica+on	of	the	
management	 of	 off	 shore	 oil	 and	 gas	
explora+on	 in	 the	 east	 coast	 of	 the	
Province	 of	 Newfoundland	 and	 Labrador,	
an	issue	that	the	regulatory	scheme	put	in	
place	 by	 the	 government	 of	 Canada	 was	
meant	to	eliminate.	

The	 Court	 also	 noted	 that	 each	 of	 the	 three	
applicants	 were	 ac+ve	 par+cipants,	 funded	 in	
part	 by	 Canadian	 taxpayers,	 in	 the	 Regional	
Assessment	 process.	 Each	 was	 named	 to	 the	
Technical	 Advisory	 Group	 (“TAG”).	 The	 TAG	 was	
composed	 of	 government	 departments	 and	
agencies,	 indigenous	 groups,	 environmental	 and	
industry	organiza+ons	with	interests,	 informa+on	
and	exper+se	related	to	the	Regional	Assessment.	
Under	 the	 Agreement,	 the	 TAG	 was	 responsible	
for	 gathering	 informa+on,	 conduc+ng	 analysis,	
and	providing	advice	 to	 the	Commi@ee.	All	were	
recipients	 of	 par+cipant	 funding	 within	 the	
Regional	 Assessment	 process	 and	 within	 other	
environmental	 review	 processes	 regarding	
offshore	oil	and	gas	development.	

The	 Court	 reviewed	 the	 legisla+ve	 context	
surrounding	 the	 Impact	 Assessment	 Act	 (“IAA”).	
The	IAA	sets	out	the	requirements	related	to	the	
conduct	 of	 a	 regional	 assessment.	 The	 Regional	
Assessment	 was	 the	 first	 assessment	 conducted	
under	the	IAA.		

The	Respondent	contended	that	the	Final	Report	
was	 not	 jus+ciable	 since	 it	was	 not	 a	 “decision”	
subject	to	judicial	review	pursuant	to	the	Federal	
Courts	Act.	The	Federal	Court	agreed.	It	held	that	
the	 Final	 Report	was	 not	 a	 “decision”.	 It	was	 an	
advisory	 report	 to	 the	 Minister	 that	 informed	
poten+al	decisions.	It	was	not	jus+ciable.		

The	Federal	Court	then	reviewed	the	challenge	to	
the	Regula+on.		
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The	 Applicants	 contended	 that	 the	 validity	 of	
the	Regula>on	had	be	reviewed	on	the	standard	
of	 reasonableness.	 Gone,	 they	 said,	 is	
the	 vires	 test	 and	 anything	 akin	 to	 the	
correctness	 standard	 of	 review.	 They	 contended	
that	 a	 Court	 must	 ask	 “whether	 the	 decision	
bears	 the	 hallmarks	 of	 reasonableness	 –	
jus+fica+on,	transparency	and	intelligibility	–	and	
whether	 it	 is	 jus+fied	 in	 rela+on	 to	 the	 relevant	
factual	 and	 legal	 constraints	 that	 bear	 on	 the	
decision”.	 The	 Federal	 Court	 held	 that	 the	
Regula+on	 was	 to	 be	 reviewed	 based	 upon	 the	
standard	of	reasonableness.		

The	 Applicants	 raised	 numerous	 issues	
challenging	 the	 reasonableness	 of	 the	 Final	
Report	 and	 hence	 the	 reasonableness	 of	
the	Regula>on.	 The	 Court	 noted	 the	 submission	
on	reasonableness	and	noted	that	the	Applicants	
had	ample	opportunity	to	par+cipate	in	the	Final	
Report.	 The	 Court	 also	 noted	 that	 the	 Supreme	
Court	 of	 Canada	 had	 previously	 noted	 that	 a	
prejudicial	 effect	 on	 a	 party	 is	 essen+al	 to	
establish	 a	 breach	 of	 procedural	 fairness.	 The	
Court	 concluded	 that	 there	 was	 no	 breach	 of	
procedural	fairness.		

The	Court	concluded	that	the	Governor	in	Council	
enacted	 a	 Regula+on	 that	 was	 based	 upon	 a	
reasonable	 Final	 Report.	 There	 was	 nothing	
about	that	report,	or	the	manner	in	which	it	was	
prepared,	that	would	tend	to	militate	against	the	
reasonableness	of	the	Regula>on.	

The	 Court	 noted	 that	 it	 is	 not	 the	 role	 of	 the	
Court	 to	 assess	 the	 policy	 merits	 of	 the	
regula+ons,	or	to	determine	whether	regula+ons	
are	 “necessary,	wise	 or	 effec+ve	 in	 prac+ce.”	 To	

meet	 the	 test	 of	 reasonableness,	 a	 regula+on	
must	be	consistent	with	the	statutory	purpose.	A	
regula+on	will	 be	 inconsistent	 if	 it	 is	 “irrelevant,	
extraneous	 or	 completely	 unrelated	 to	 the	
statutory	purpose.”		

In	dismissing	the	applica+ons	for	judicial	review	
the	Court	concluded:		

Applicants	 have	 not	 met	 their	 burden.	
The	 Regula>on	 does	 exactly	 what	 is	
an+cipated	 by	 subsec+on	 112(1)(a.2)	 of	
the	IAA	and	is	en+rely	consistent	with	the	
overall	 purpose	 and	 scheme	 of	 the	 IAA.	
When	 I	 consider	 the	 Terms	of	 Reference,	
the	 factors	 to	 be	 considered,	 the	 Final	
Report,	 the	 GIS	 Tool,	 the	 Ministerial	
pronouncements,	the	par+cipa+on	by	the	
various	 interest	 groups,	 the	 objec+ves	 of	
the	 IAA,	 the	deference	owed	 to	decision-
makers,	 the	 onus	 upon	 the	Applicants	 to	
estab l i sh	 that	 the	 Regu la>on	 i s	
unreasonable,	 the	 Minister’s	 regula+on	
making	 power	 and	 the	 language	 of	
t h e	 R e g u l a > o n ,	 I	 c o n c l u d e	
the	 Regula>on	 meets	 the	 test	 of	
reasonableness.	It	meets	the	hallmarks	of	
t r a n s p a r e n c y,	 j u s + fi c a + o n	 a n d	
intelligibility	as	set	out	in	Dunsmuir	v.	New	
Brunswick,	 2008	 SCC	 9	 [2008]	 1	 SCR	 190	
at	 para	 47and	 is	 jus+fied	 in	 light	 of	 the	
relevant	 factual	 and	 legal	 constraints,	
as	 required	 by	 Vavilov	 (at	 para	 85).	
[	 Canada	 (Minister	 of	 Ci>zenship	 and	
Immigra>on	 v.	Vavilov,	 2019	SCC	65,	 441	
DLR	(4th)	1]	

Rui	Fernandes	

INVESTOR NEWSLETTER ISSUE N°3 FALL  2008FERNANDES HEARN LLP NEWSLETTER DECEMBER 2021 PAGE 16



4.	 Claim	 for	 Insurance	 for	 Damages	 to	 Fishing	
Vessel	Dismissed	for	Delay	

In	Fennelly	v.	Lloyd’s	Underwriters,	2021	NLSC	160	
the	 Supreme	 Court	 of	 Newfoundland	 and	
Labrador	 dismissed	 the	 plain+ff’s	 claim	 for	want	
of	 prosecu+on	 following	 a	 thirteen	 year	 delay.	
The	 Court	 found	 that	 the	 delay	 was	 inordinate	
and	inexcusable.		

The	 following	 was	 set	 out	 by	 the	 Court	 as	 a	
summary	 of	 the	 claim	 and	 the	 proceedings.	 The	
First	 Defendant	 was	 Lloyds	 Underwriters.	 The	
Second	Defendant	was	the	insurance	broker	who	
was	also	sued:		

1.	 	 	 	 	 	 	 	 	 The	 Plain+ff	 claims	 that	 it	 is	
en+tled	 to	 insurance	 proceeds	 arising	
from	damages	 sustained	by	 the	 Plain+ff's	
fishing	 vessel	 the	 "Sandy	 Joanne"	 in	 or	
about	 January	 of	 2006.	 At	 the	 +me,	
the	 vessel	 was	 the	 subject	 of	 a	 policy	 of	
Marine	 Insurance	 underwri@en	 by	 the	
First	 Defendant.	 The	 policy	 insured	
the	 vessel	 in	 the	 amount	 of	 $500,000	
Canadian	 against	 total	 loss	 (actual	 or	
construc+ve)	 caused	 by	 named	 risks.	 The	
Second	 Defendant	 had	 acted	 as	 an	
insurance	 broker	 in	 placing	 this	 policy	 of	
insurance.	
		
2.	 	 	 	 	 	 	 	 	The	Plain+ff	made	a	demand	for	
payment	 under	 the	 policy,	 resul+ng	 in	
the	 vessel	 being	 examined	 by	 two	
different	 inves+gators	 in	 2007.	 The	
Plain+ff	 says	 that	 the	 average	 adjuster	
who	 inspected	 the	 vessel	 found	 that	 the	
cost	 of	 repairing	 the	 vessel	 exceeded	
$500,000	 thereby	 triggering	 recovery	
under	 the	 policy	 of	 insurance.	 The	 First	
Defendant,	on	the	other	hand,	states	that	
the	 report	 prepared	 as	 a	 result	 of	 its	
inves+ga+ons	 found	 that	 the	 legi+mate	
repair	 cost	 of	 the	 vessel	 was	 less	 than	
$500,000.	 The	 First	 Defendant	 further	
states	 that	 the	 coverage	 under	 the	
insurance	 policy	 applied	 only	 to	 the	 risks	
set	 out	 in	 the	 policy	 and	 only	 for	 a	 total	
loss.	 As	 a	 result	 it	 denied	 the	 Plain+ff's	

demand	 for	 payment,	 thereby	 giving	 rise	
to	this	Court	proceeding.	
		
3.	 	 	 	 	 	 	 	 	Following	the	denial	of	coverage,	
the	Plain+ff	filed	a	Statement	of	Claim	on	
October	 20,	 2008	 alleging	 breach	 of	
contract	and	negligent	misrepresenta+on.	
Bo th	 De fendan t s	 fi l ed	 s epa ra te	
Statements	 of	 Defence	 on	 December	 1,	
2008.	 All	 three	 par+es	 filed	 Lists	 of	
Documents	 in	 2009	 with	 oral	 discoveries	
of	 the	 Plain+ff	 and	 a	 marine	 surveyor	
retained	 by	 the	 First	 Defendant	 taking	
place	 in	 2010.	 Undertakings	 to	 provide	
addi+onal	 informa+on	 and	 documents	
were	 given	by	both	 the	Plain+ff	and	 First	
D e f e n d a n t	 a t	 t h e s e	 d i s c o v e r y	
examina+ons.	
		
4.	 	 	 	 	 	 	 	 	Addi+onal	documenta+on	was	
disclosed	 by	 the	 Plain+ff	 resul+ng	 in	 the	
fil ing	 of	 a	 Supplementary	 List	 of	
Documents	 in	 May,	 2011.	 However,	
differences	arose	between	counsel	for	the	
par+es	 as	 to	 the	 extent	 of	 other	
undertakings	 given	 at	 discovery	 and	 the	
manner	in	which	they	were	to	be	fulfilled.	
T h i s	 r e s u l t e d	 i n	 e x c h a n g e s	 o f	
correspondence	 between	 counsel	 for	 all	
three	 par+es	 in	 2011	 and	 2012	 but	 no	
agreement	was	 reached	on	 certain	 issues	
including	 who	 was	 responsible	 for	
obtaining,	paying	 for	and	copying	 records	
from	 Marine	 Safety	 Transport	 Canada	
("MSTC").	
		
5.	 	 	 	 	 	 	 	 	 AOer	 counsel	 for	 the	 First	
Defendant	was	appointed	as	a	judge	in	the	
fall	of	2012,	there	was	no	communica+on	
between	 counsel	un+l	 the	 spring	of	2013	
when	a	new	counsel	from	within	the	same	
law	 firm	 was	 appointed	 for	 the	 First	
Defendant.	 The	 First	 Defendant	 then	
p r o c e e d e d	 t o	 c omp l y	 w i t h	 i t s	
undertakings	 from	 discovery	 and	
reini+ated	 communica+ons	 with	 respect	
to	produc+on	of	the	MSTC	file.	There	was	
and	remains	no	resolu+on	of	this	issue.	
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6.	 	 	 	 	 	 	 	 	Between	2011	and	2013,	counsel	
for	 the	 Plain+ff	 and	 First	 Defendant	 also	
exchanged	 correspondence	 regarding	 the	
Plain+ff's	 request	 to	 decommission	
the	vessel.	The	Sandy	Joanne	had	been	in	
dry	dock	at	Harbour	Grace	since	2007	and	
was	in	a	deteriorated	condi+on.	
		
7.	 	 	 	 	 	 	 Specifically,	 in	 correspondence	
dated	August	7,	2012,	counsel	for	the	First	
Defendant	 acknowledged	 the	 Plain+ff's	
advice	 that	 it	would	 be	 decommissioning	
the	vessel.	The	First	Defendant	asked	that,	
for	purposes	of	preserva+on	of	 evidence,	
por+ons	 of	 the	 damaged	 frames	 be	
retained.	 Iden+fica+on	 of	 the	 fames	 and	
the	por+ons	to	be	preserved	as	well	as	the	
removal	 and	 storage	 protocol	 and	
procedure	was	to	be	jointly	discussed	and	
agreed	 in	 advance	 between	 the	 par+es'	
respec+ve	marine	surveyors.	
		
8.	 	 	 	 	 	 	 The	 decommissioning	 of	
the	 vessel	 did	 not	 take	 place	 un+l	
September	 2013.	 At	 that	 +me,	 the	 First	
Defendant	 retained	 a	marine	 surveyor	 to	
witness	 and	 photograph	 the	 demoli+on.	
Unfortunately,	 the	 demoli+on	 did	 not	 go	

as	 planned	 as	 the	 mid-ship	 sec+on	 of	
the	 vessel	 caved	 in	 and	 the	 starboard	
quarter	was	crushed	making	 it	 impossible	
to	remove	for	inspec+on.	
		
9.	 	 	 	 	 	 	The	First	Defendant	states	that	no	
further	steps	were	taken	by	the	Plain+ff	to	
advance	 its	 claim	 un+l	 the	 filing	 of	 these	
applica+ons.	 The	 Plain+ff’s	 counsel	
acknowledges	 the	 lack	 of	 communica+on	
but	 states	 that	 he	 did	 travel	 to	Montreal	
to	meet	with	 a	 proposed	 expert	 in	 2014.	
However,	he	did	not	communicate	this	 to	
counsel	for	the	Defendants.	

The	applica+ons	referred	to	in	paragraph	9	above	
was	 an	 applica+on	 by	 Lloyd’s	 Underwriters	 in	
2016	 to	 the	 Court	 and	 Jus+ce	McGrath	 (in	 2016	
NLTD(G)	 1)	 held	 that	 the	 Plain+ff’s	 delay	 to	 that	
point	 was	 both	 inordinate	 and	 inexcusable.		
However,	Jus+ce	McGrath	was	not	convinced	that	
Lloyd’s	 would	 suffer	 prejudice	 by	 the	 delay	 and	
the	 applica+on	 was	 dismissed.	 	 A	 companion	
applica+on	 brought	 by	 the	 Plain+ff	 for	 an	Order	
that	the	proceeding	be	case	managed	under	Rule	
18A	was	also	dismissed.	
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Precious	 li@le	 happened	 following	 Jus+ce	
McGrath’s	 ruling	 in	 January	 2016.	 The	 last	 piece	
of	 correspondence	 received	 by	 Lloyd’s	 or	 the	
broker	 was	 a	 No+ce	 of	 Intent	 to	 Proceed	 in	
October	 2017.	 There	 was	 a	 further	 3.5	 years	 of	
inac+vity	 un+l	 the	 applicants	 brought	 a	 further	
ac+on	to	dismiss.		

The	Court	concluded	that	(at	para.	16):		

The	 Plain+ff	 was	 guilty	 of	 causing	 an	
inordinate	 and	 inexcusable	 delay	 in	
September	2015,	following	9	and	one	half	
years	of	rela+ve	inac+vity.	 	 In	 light	of	this	
finding,	 one	 would	 have	 thought	 the	
Plain+ff	would	 be	more	 than	 expedi+ous	
in	advancing	the	claim.	 	Quite	remarkably,	
the	precise	opposite	was	the	case.	 	 I	thus	
have	 no	 difficulty	 in	 concluding	 that	 the	
now	13-year	delay	is	inordinate.		

The	Court	added	(at	para.	17):		

The	 explana+on	 for	 the	 delay	 offered	 by	
the	 Plain+ff’s	 counsel	 was	 in	 essence	 a	
strategic	one.		The	Plain+ff	was	at	the	+me	

pursuing	a	second,	unrelated	claim,	which	
was	 older	 than	 the	 present	 one,	 and	
wished	 to	 see	 that	 to	 frui+on	 first.	 	 This	
explana+on,	 which	 is	 hardly	 jus+fica+on	
for	 the	delay	 in	 this	case,	was	not	shared	
with	 either	 of	 the	 Defendants	 un+l	 the	
within	applica+on	to	strike.		The	delay	was	
inexcusable.	

The	 Court	 noted	 that	 the	 broker	 in	 November	
2015	 had	 no	 recollec+on	 of	 a	mee+ng	 with	 the	
claimant.	 The	 Court	 concluded	 that	 the	 broker’s	
memory	would	not	have	go@en	any	be@er	at	the	
+me	 of	 this	 second	 applica+on	 and	 concluded	
that	the	broker	was	prejudiced	by	the	delay.	The	
Court	also	found	that	while	Lloyd’s	did	not	allege	
pre jud ice ,	 i t	 was	 appropr iated	 in	 the	
circumstance	to	infer	prejudice,	adding	“We	then	
have	 the	 common	 sense	 proposi+on	 that	 the	
longer	 the	 delay	 the	 greater	 the	 likelihood	 of	
prejudice.”	

The	Court	dismissed	the	ac+on.		

Rui	Fernandes	
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