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Quebec	parliament	has	on	May	24th	passed	Bill	96,	“An	Act	respec=ng	
French,	 the	official	 and	 common	 language	of	Quebec.”	 The	 legisla=on	
has	received	cri=cism	from	many	corners.		
		
Interes=ngly,	 even	 commentators	 outside	 of	 Canada	 have	 goHen	 into	
discussion.	The	Washington	Post	on	May	26,	2022,	published	an	ar=cle	
on	the	legisla=on.	The	introduc=on	to	the	piece	is	interes=ng:		
		

I	oMen	hear	elite-level	American	intellectual	types	—	pundits	
and	 academics	 and	 futurists	 and	 so	 on	 —	 express	 great	
op=mism	about	Canada’s	poten=al.	The	country	is	framed	as	
a	 glimmer	 of	 hope	 in	 a	 bleak	 world,	 a	 dynamic,	 modern,	
urbane,	 democra=c,	 mul=cultural,	 open-minded	 success	
story,	 free	 of	 the	 toxic	 na=onalism	 and	 populist	
authoritarianism	steering	the	rest	of	the	planet	into	a	ditch.	
		
The	 great	 blind	 spot	 of	 such	 op=mis=c	 analysis	 has	 always	
been	 Quebec	 —	 a	 province	 housing	 8.7	 million	 of	
Canada’s	 38.7	million	 ci=zens,	 and	 a	 place	 preoccupied	with	
pursuing	 policies	 at	 odds	 with	 every	 flaHering	 Canadian	
stereotype.	On	virtually	any	metric	one	might	correlate	with	a	
promising,	modern	 society	—	 a	 hospitable	 business	 climate,	
an	 up-to-date	 educa=on	 system,	 open	 and	 invi=ng	
communi=es,	 robust	 protec=on	 of	 individual	 liber=es,	 a	
moderate	 and	 ra=onal	 poli=cal	 class	 —	 Canada’s	 second-
largest	 province	 marches	 unapologe=cally	 in	 the	 opposite	
direc=on.	

		
The	 legisla=on	has	been	 cri=cized	as	over-reaching,	 unreasonable	 and	
unnecessary.	The	following	is	a	short	summary	of	the	key	pieces.		
		

1.					Use	of	French	in	Private	Businesses		
		
Presently	a	business	in	Quebec	with	more	than	50	employees	are	
obligated	to	use	French	as	their	primary	language	of	internal	
communica=on.	Bill	96	sets	that	number	at	25.		
		

QUEBEC	BILL	96

THE	NAVIGATOR
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FIRM	AND	INDUSTRY	NEWS	

•				 	 	 	 	 	 	Rui	Fernandes	will	be	speaking	at	the	Best	Prac*ces	Council	on	June	1st,	2022,	on	
“How	 Carriers	 Can	 Best	 Protect	 Themselves	 with	 ESDC’s	 Current	 Stance	 on	 Owner	
Operators.”	
		
•	 	 	 	 	 	 	 	 	 	Gordon	Hearn	will	be	par=cipa=ng	as	a	panelist	on	the	Canadian	Mari=me	Law	
Associa=on	 Seminar	 on	 June	 17th,	 2022,	 speaking	 on	 “Issues	 Arising	 from	 Supply	 Chain	
Disrup=ons.”	 Rui	 Fernandes	 is	 organizing	 the	 seminar	 for	 the	 CMLA.	 He	 is	 the	 current	
Na=onal	Vice	President.	 
		
•		 Fernandes	Hearn	LLP	is	a	proud	member	of	Globlalaw™,	a	global	network	
of	more	than	100	independent	law	firms	with	over	4500	lawyers	in	165	ci=es. 



2.					New	Language	Policing	Powers	
		
Bill	 96	 grants	 the	 language	 policy	 new	 powers	
to	raid	businesses	without	a	warrant	to	ensure	
compliance.	They	are	en=tled	to	search	through	
documents,	computers	and	even	telephones.	A	
breach	 can	 result	 in	 the	 loss	 of	 a	 business	
license.	 The	 Charter	 of	 Rights	 (which	 would	
product	 a	 ci=zen	 from	unreasonable	warrants)	
has	no	effect.	The	Province	of	Quebec	has	used	
its	 cons=tu=onal	 notwithstanding	 clause	 to	
protect	 the	 en=re	 Bill	 96,	 not	 just	 selected	
parts.		
		

3.					Immigrant	Rights	
		
AMer	 six	 months	 immigrants’	 ability	 to	
communicate	 in	 the	province	 in	English	will	be	
cut	off.	So	will	access	to	English	schools.		
		

4.					Anglophone	loss	of	rights	
		
English	 speaking	 Quebecers	 (es=mated	 at	 half	
million)	 could	 lose	 access	 to	 services	 due	 to	
bureaucra=c	redefini=on	of	their	community.		
		

5.					Contracts	of	Adhesion	
		
Bill	96	requires	as	a	condi=on	of	validity	that	all	
adhesion	 contracts	 (contracts	 that	 are	 non-
nego=able)	 and	 consumer	 contracts	 be	
systema=cal ly	 prov ided	 in	 French	 to	
counterpar=es	in	Québec.	
		

6.					Signage	
		
Bill	 96	 requires	 that	 the	 French	 text	 that	
accompanies	 a	 trademark	 containing	 text	 in	 a	
language	 that	 is	 not	 in	 French	 be	 “markedly	
predominant”	 in	 rela=on	 to	 the	 non-French	
text.	 This	 essen=ally	 requires	 the	 size	 of	 the	
French	 signage	 that	 must	 already	 accompany	
any	 non-French	 trademark	 on	 premises	 to	 be	
increased	 to	 twice	 the	 size	 of	 the	 non-French	
trademark.	
		

7.					Private	Right	for	Quebec	Residents	
		

The	 legisla=on	 ins=tutes	 a	 new	 private	 right	 of	
ac=on	for	all	Québec	residents	to	seek	injunc=ve	
relief,	 damages	 and	 puni=ve	 damages	 for	
viola=ons	of	the	provisions	of	the	legisla=on.		
		

8.					Trademarks	
		
Bill	96	 limits	 the	use	of	 trademarks	that	contain	
text	 in	 a	 language	 other	 than	 French	 in	
commercial	 adver=sing	 by	 requiring	 that	 such	
trademarks	be	 registered	under	 the	Trademarks	
Act	 in	 order	 to	 be	 used	 in	 Québec.	 This	
effec=vely	 puts	 an	 end	 to	 the	 ability	 of	
bus inesses	 to	 use	 common	 law	 ( i .e . ,	
unregistered)	 trademarks	 containing	 text	 in	 a	
language	other	 than	French	 in	 their	commercial	
adver=sing	in	Québec.	
		

9.					Products	and	Services	
		
Bill	 96	 specifies	 that	 Informa=on	displayed	on	a	
product,	 on	 its	 container	 or	 wrapping,	 or	 on	 a	
document	 supplied	 with	 it	 in	 a	 language	 other	
than	 French	 cannot	 be	 available	 “on	 more	
favourable	 terms”	 than	 the	 informa=on	
displayed	 in	 French.	 Catalogues,	 brochures,	
order	 forms	 and	 other	 documents	 of	 the	 same	
nature	that	are	available	to	the	public,	regardless	
of	the	medium	used,	as	well	as	invoices,	receipts	
and	 acquiHances,	must	 be	 drawn	 up	 in	 French.	
They	 cannot	 be	 made	 available	 in	 another	
language	if	the	French	version	is	not	available	on	
“terms	that	are	at	least	as	favourable”.		
		
A	 business	 that	 offers	 goods	 or	 services	 to	 the	
public	must	inform	and	serve	in	French.	
		

10.		Judicial	Documents	
		
AMer	3	months	of	assent,	any	pleading	drawn	up	
in	 English	 that	 emanates	 from	 a	 legal	 person	
must	 be	 translated	 to	 French	 by	 a	 cer=fied	
translator.	Does	this	mean	that	a	pleading	issued	
by	an	Ontario	 in	 Federal	Court	and	 served	on	a	
business	 in	 Quebec	must	 have	 aHached	 to	 it	 a	
French	 transla=on?	 The	 legisla=on	 has	 been	
cri=cized	as	adding	costs	and	delay.	 It	 could	get	
in	 the	way	of	filing	of	=me	sensi=ve	 injunc=ons	
or	child	protec=on	orders.		
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The	 list	 goes	 on.	 Doctors	 will	 have	 to	 speak	 to	
pa=ents	in	French.	The	appointments	of	bilingual	
judges	will	be	discouraged!	It	caps	the	number	of	
students	 that	 can	 enter	 English	 language	
colleges.		
		
The	Washington	Post	ar=cle	concluded	with	 the	
following	comments:		
		

The	 dream	 embodied	 by	 Bill	 96	 —	
alongside	other	na=onalis=c	 ini=a=ves	
of	 Quebec	 Premier	 François	 Legault,	
including	 cuts	 to	 immigra=on	 and	 a	
ban	 on	 public	 servants	 wearing	
religious	clothing	—	is	one	of	a	“pure”	
Quebec,	splendidly	unspoiled	by	other	
cultures.	It	brings	to	mind	the	"sakoku”	
years	 of	 Japan,	 in	 which	 a	 sheltered	

poli=cal	elite	convinced	of	the	inherent	
inferiority	of	the	outside	world	isolated	
itself	 for	 two	 centuries,	 =ghtly	
restric=ng	even	 learning	about	 foreign	
things.	
		
…	
		
Canada	 may	 s=ll	 be	 a	 country	 worth	
beung	on,	but	 in	a	post-Bill	96	world,	
it’s	clear	any	compliments	of	Canadian	
progressiveness	must	be	accompanied	
by	a	large,	Quebec-shaped	asterisk.	
		

It	 is	 an=cipated	 that	 there	 will	 be	 court	
challenges	to	the	legisla=on.		
		
Rui	Fernandes	
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2.									Read	Now	or	Cry	Later:	Reliance	on	
Waiver	Proves	Useful	
		
Overview	
		
A	 recent	 summary	 judgement	 decision	 at	 the	
Superior	 Court	 of	 Jus=ce	 of	 Ontario	 further	
explores	 the	 consequences	 of	 signing	 a	 waiver	
without	first	reading	it.		
		
In	 French	 v.	 Augusta	 Motorsports	 Park	 (2021	
ONSC	 8385),	 the	 lead	 Plain=ff	 [Randall]	 was	
opera=ng	a	four-wheel	all-terrain	vehicle	(“ATV”)	
up	 a	 sand	 pit	 at	 Augusta	 Motorsports	 Park	 in	
Brockville,	 Ontario	 (“Park”),	 when	 the	 vehicle	
=pped	backwards	and	landed	on	him,	rendering	
him	seriously	injured.	
		
Consequently,	 the	 lead	 Plain=ff	 commenced	 an	
ac=on	against	the	Park	seeking	damages	for	the	
injuries	 he	 had	 sustained,	 based	 in	 part	 on	 the	
Park’s	 alleged	 failure	 to	 maintain	 the	 sand	 pit.	
Other	Plain=ffs	advanced	claims	pursuant	to	the	
Family	Law	Act.		
		
The	 Defendants	 (Augusta	 Motorsports	 Park,	 as	
well	 as	 others	 named	 in	 the	 ac=on)	 brought	 a	
mo=on	 for	 summary	 judgement	 to	 dismiss	 the	
Plain=ffs’	 claims,	 relying	 on	 the	 terms	 of	 a	
release	 of	 liability	 and	 waiver	 of	 claims	 form	
(“Waiver”)	 that	 had	 been	 signed	 by	 the	 lead	
Plain=ff	prior	to	opera=ng	the	ATV.		
		
At	 the	 mo=on,	 the	 Plain=ffs	 argued	 that	 the	
mo=on	 did	 not	 cons=tute	 an	 appropriate	 case	
for	 summary	 judgement	 since	 there	 were,	 in	
their	 opinion,	 genuine	 issues	 requiring	 a	 trial	
concerning	the	interpreta=on	and	applicability	of	
the	Waiver.	
		
For	 the	 reasons	 set	 out	 below,	 Jus=ce	 Bell	
concluded	 that	 the	 case	 ought	 to	 be	 resolved	
summarily	 as	 the	 Plain=ffs’	 claim	 could	 not	
succeed	 in	the	face	of	the	Waiver	signed	by	the	
lead	 Plain=ff.	 According	 to	 Jus=ce	 Bell,	 “the	
Waiver	 brought	 home	 to	 a	 reasonable	 reader	
that	liabili=es	of	the	nature	claimed	by	[Randall]	
were	waived	any	were	not	ac=onable”.		
		

		
The	Facts	
		
On	July	25,	2015,	the	lead	Plain=ff	aHended	the	
“Wheels-A-Churnin”	 motorsports	 event	 at	
Augusta	 Motorsports	 Park	 involving,	 among	
other	 ac=vi=es,	 races	 involving	 all-terrain	
vehicles	(“ATV”).		
		
When	 the	 lead	 Plain=ff	 arrived	 at	 the	 Park,	 he	
was	 presented	 with	 and	 signed	 a	 one-page	
Waiver.	 Evidence	 was	 tendered	 to	 the	 Court	
persuasive	of	the	fact	the	 lead	Plain=ff	was	told	
that	 what	 he	was	 signing	was	 in	 fact	 a	Waiver,	
that	 he	was	 instructed	 to	 read	 the	Waiver,	 that	
he	was	given	adequate	=me	to	read	the	Waiver,	
and	 that	 the	 Park	made	 volunteers	 available	 to	
answer	 any	 ques=ons	 that	 the	 lead	 Plain=ff	 or	
any	of	his	accompanying	patrons	would	have	had	
regarding	the	Waiver.		
		
In	 his	 Affidavit,	 the	 lead	 Plain=ff	 stated	 that	 he	
understood	 that	 he	 was	 signing	 a	 Registra=on	
Form,	not	a	Waiver.		
		
On	 cross-examina=on,	 the	 lead	 Plain=ff	
conceded	 that	 he	 was	 not	 rushed	 through	 the	
signing	 process	 and	 that	 he	 was	 given	 ample	
opportunity	to	both	read	the	Waiver	and	ask	any	
ques=ons	that	he	would	have	had	regarding	the	
same.		
		
Jus=ce	 Bell	 further	 acknowledged	 and	 credited	
the	Park	 for	 having	 several	warning	 signs	 on	 its	
premises	 to	 advise	 all	 patrons	of	 the	event	 and	
its	 rules,	 that	 advised	 par=cipants	 that	 they	
would	be	signing	a	 release	and	waiver.	The	sign	
stated	the	following,	in	part:		
		
“Warning:	You	are	signing	a	Release.	Know	what	
it	 says…copies	 available.	 The	 holder	 of	 this	 pit	
pass	 acknowledges	 signing	 the	 release	 and	
waiver,	 in	 exchange	 for	 admiWance	 to	 the	
restricted	 area.	 By	 signing,	 holder	 has	 waived	
certain	 legal	 rights,	 and	 acknowledges	 the	
poten*ally	dangerous	nature	of	ac*vi*es	 in	and	
adjacent	to	restricted	areas”.	
		
Law	on	Waivers	

INVESTOR NEWSLETTER ISSUE N°3 FALL  2008FERNANDES HEARN LLP NEWSLETTER MAY 2022 PAGE 5



		
Jus=ce	 Bell	 referred	 to	 the	 law	 on	 waivers	 as	
recently	laid	out	by	Jus=ce	Myers	in	Arskey	v.	Sky	
Zone	Toronto	(2021	ONSC	4564),	wherein	Jus=ce	
Myers	 held	 that	 a	 person	 who	 actually	 signs	 a	
waiver	will	be	presumed	to	have	intended	to	be	
bound	by	it.		
		
He	 further	 held	 that,	 generally,	 there	 is	 no	
obliga=on	 on	 the	 part	 of	 the	 Defendant	 to	
ensure	that	the	Plain=ff	has	read	the	agreement	
they	 voluntarily	 signed.	 If	 a	 Plain=ff	 is	 provided	
with	 an	 opportunity	 to	 read	 and	 review	 the	
agreement,	 then	 it	 is	 up	 to	 him	 to	 choose	
whether	to	in	fact	read	it	or	not.		
		
The	Waiver	employed	by	 the	Park	cons=tuted	a	
one-page	agreement,	the	=tle	of	which	is	set	out	
below,	in	bolded,	capital	leHers:	
		
RELEASE	 OF	 LIABILITY,	 WAIVER	 OF	 CLAIMS,	
ASSUMPTION	 OF	 RISKS	 AND	 INDEMNITY	
AGREEMENT	
		
BY	 SIGNING	 THIS	 DOCUMENT	 YOU	WILL	WAIVE	
CERTAIN	 LEGAL	 RIGHTS,	 INCLUDING	 THE	 RIGHT	
TO	SUE	
		
PLEASE	READ	CAREFULLY	
		
		
Jus=ce	Bell	found	that	a	reasonable	person	could	
not	have	missed	or	otherwise	misinterpreted	the	
=tle.	He	 further	drew	aHen=on	 to	 the	 following	
two	paragraphs	of	the	Waiver:	
		
“I	am	familiar	with	and	accept	there	is	real	risk	of	
serious	 injury	 and	 death	 in	 par*cipa*on,	
whether	 as	 a	 compe*tor,	 student,	 official	 or	
worker,	 in	 all	 forms	 of	 motor	 sport	 and	 in	
par*cular	 in	 being	 allowed	 to	 enter,	 for	 any	
reason,	any	restricted	area..”	
		
“I	 understand	 that	 all	 applicable	 rules	 for	
par*cipa*on	must	be	followed,	regardless	of	my	
role,	and	that	at	all	*mes	during	the	EVENT	the	
sole	responsibility	for	my	personal	safety	remains	
with	me…”	
		

The	 lead	 Plain=ff	printed	 his	 name,	 signed,	 and	
dated	 the	Waiver	 in	 the	 spaces	provided	at	 the	
boHom	of	the	Waiver.		
		
Interpreta*on	and	Applica*on	of	the	Waiver	
		
The	 Park’s	 posi=on	 was	 that	 the	 Waiver	
cons=tuted	a	complete	and	absolute	defence	to	
the	Plain=ffs’	Claim.		
		
In	 response,	 the	 Plain=ffs	 raised	 the	 following	
issues	that	they	maintained	required	a	trial:	
		

1.				 Whether	 [Randall]	 knew	 at	 the	 =me	
that	what	he	was	signing	was	a	waiver;		

2.	 	 	Whether	 the	 loca=on	 of	 the	 accident	
was	covered	by	the	Waiver;		

3.	 	 	Whether	 the	Waiver	 applied	 to	 event	
par=cipants	 and	 not	 event	 spectators;	
and		

4.		 Whether	 [Randall]	 understood	 the	
poten=al	implica=ons	of	the	Waiver.		

Jus=ce	 Bell	 swiMly	 dealt	 with	 each	 of	 the	
Plain=ffs’	arguments	as	follows:	
		

1.	 	 A	 reasonable	 person	 could	 not	 have	
missed	 the	 =tle	 of	 the	 Waiver,	 which	
expressly	 stated	 it	 was	 a	 release	 of	
liability	and	a	waiver	of	claims.		

2.					There	was	no	dispute	that	the	sand	pit	
was	 located	 inside	the	Park,	and	there	
was	 no	 debate	 that	 the	 lead	 Plain=ff	
was	 required	 to	 sign	 the	 Waiver	 in	
order	to	gain	admission	to	the	Park.		

3.	 	 	 The	Waiver	 applied	 to	 any	 injury	 that	
the	 lead	 Plain=ff	 may	 sustain	 as	 a	
result	 of	 his	 “par=cipa=on	 in	 any	 part	
of,	or	his	presence	in	any	capacity”.	As	
the	 lead	 Plain=ff	 was	 indeed	 present	
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“in	any	capacity”,	the	Waiver	was	found	
to	Apply.	

4.		 Jus=ce	 Bell	 repeated	 his	 previous	
sen=ment	with	respect	to	the	Plain=ffs’	
fourth	 argument.	 There	 is	 no	 general	
requirement	 that	 a	 party	 tendering	 a	
document	 for	 signature	 take	 steps	 to	
apprise	the	party	signing	of	the	onerous	
terms	 or	 to	 ensure	 the	 party	 signing	
reads	and	understands	 the	terms.	Only	
where	 the	 circumstances	 are	 such	 that	
a	 reasonable	 person	 should	 have	
known	 that	 the	 party	 signing	 was	 not	
consen=ng	 to	 the	 terms	 does	 such	 an	
obliga=on	 arise.	 No	 such	 obliga=on	
arose	in	the	maHer	at	hand.	Nothing	in	
the	 present	 circumstance	 would	
suggest	to	a	reasonable	person	that	the	
lead	Plain=ff	was	not	consen=ng	to	the	
terms	of	the	waiver.		

	Conclusion	&	Take-Aways	
		
Jus=ce	 Bell	 found	 that	 there	 were	 no	 genuine	
issues	requiring	a	trial	with	respect	to	any	of	the	
claims	 in	 the	 ac=on.	 Summary	 judgement	 was	

granted	to	the	Park	and	the	ac=on	was	dismissed	
with	costs.	
		
What	can	we	learn	from	this	case?	Most	notably,	
the	 signee	 of	 a	 waiver	 is	 presumed	 to	 have	
intended	 to	 be	 bound	 by	 the	 agreement	 and	 to	
have	 knowledge	 of	 its	 contents,	 irrespec=ve	 of	
whether	 the	 agreement	 was	 actually	 read.	 This	
places	an	onus	on	a	Plain=ff	who	has	signed	such	
a	waiver	to	rebut	the	presump=on	of	knowledge	
of	and	inten=on	to	be	bound	by	the	agreement.		
		
Those	 signing	 a	waiver	would	 be	wise	 to	 take	 a	
pause	 and	 make	 the	 requisite	 efforts	 to	
understand	what	it	is	that	they	are	signing,	as	this	
can,	as	it	did	in	this	case,	to	have	fairly	significant	
consequences	 in	 the	event	 that	 an	 accident	was	
to	occur.		
		
As	 we	 saw	 here,	 an	 unambiguous	 and	 clearly	
defined	 waiver,	 provided	 in	 tandem	 with	 an	
environment	 that	 encourages	 its	 careful	 review	
and	 execu=on	 with	 aids	 available	 to	 respond	 to	
any	 ques=ons	 arising	 therefrom,	 can	 serve	 as	 a	
fulsome	 shield	 to	 claims	 where	 there	 may	
otherwise	be	exposure.		
		
Jamal	Rehman 
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3.									Casually	Incorporated	Contract	Terms:	Do	
They	Apply?	
		
The	 recently	 published	 decision	 of	 Kozlik’s	
Mustard	 v.	 Acasi	 Machinery	 Inc.	 (*1)	 provides	 a	
helpful	 review	 on	 the	 principles	 that	 will	 be	
considered	by	a	court	where	a	party	to	a	contract	
wants	to	enforce	a	term	incidentally	incorporated	
into	a	quota=on	form	provided	to	the	other.	
		
Kozlik's	 Mustard	 (“Kozlik”)	 is	 a	 family-owned	
company	based	in	Ontario.		It	is	in	the	condiment	
processing	 and	 supply	 business.	 It	 purchased	 an	
industrial	 condiment	 boHler	 for	 its	 mustard	
products	 from	 Acasi	 Machinery	 Inc.	 (“Acasi”).		
Acasi	 is	based	in	Florida.	Acasi	conducts	business	
by	way	of	quotes	and	invoices	that	purport	to	set	
out	 the	 terms	 of	 the	 contracts	 it	makes	with	 its	
customers.	 One	 such	 clause	 selected	 Florida	 as	
the	forum	for	any	dispute	resolu=on	rela=ng	to	a	
purchase	 contract.	 The	 clause	 provided	 as	
follows:	

		
All	 maWers	 arising	 out	 of	 or	 rela*ng	 to	
this	 agreement	 shall	 be	 governed	 by	 the	
laws	 of	 the	 State	 of	 Florida	 (exclusive	 of	
conflict	 of	 laws	 principles)	 and	 shall	 be	
deemed	to	have	been	executed	 in	Miami,	
Florida.	 Any	 legal	 ac*on	 of	 proceeding	
rela*ng	 to	 this	 agreement	 shall	 be	
ins*tuted	solely	in	a	state	or	federal	court	
in	 Miami-Dade	 County,	 Florida.	 ACASI	
Machinery	 and	 Buyer	 agree	 to	 submit	 to	
the	 jurisdic*on	 of,	 and	 agree	 that	 venue	
shall	only	be	proper	in,	these	courts	in	any	
such	legal	ac*on	or	proceeding.	

		
Kozlik	was	unhappy	with	the	boHler.			Apparently,	
it	 did	 not	 “cut	 the	 mustard”	 (*2).	 Kozlik	
commenced	 a	 lawsuit	 in	 the	 Ontario	 Superior	
Court	ac=on	in	Ontario,	suing	Acasi	for	breach	of	
contract	and	other	claims	for	monetary	damages,	
claiming	 that	 the	 boHler	 was	 defec=ve.	 	 Acasi	
brought	 a	 court	 applica=on	 to	 “stay”	 the	 ac=on	
on	account	of	the	contract	forum	selec=on	clause	
calling	for	disputes	to	be	referred	to	the	courts	of	
Florida.		
		

The	judge	hearing	the	stay	applica=on	addressed	
whether	the	above	forum	selec=on	clause	-	found	
at	 the	boHom	of	a	price	quota=on	-	was	binding	
on	 Kozlik.	 	 Of	 interest	 is	 the	 fact	 that	 the	 judge	
took	 into	 considera=on	 the	 impact	 of	 the	
availability	of	Zoom	on	the	factors	that	determine	
the	convenient	forum	for	an	ac=on.	
		
The	 judge	 dismissed	 Acasi’s	 applica=on	 for	 a	
“stay”	 of	 the	 ac=on,	 finding	 that	 there	 was	 a	
strong	reason	to	avoid	the	Florida	selec=on	clause	
as	 it	had	neither	been	nego=ated	or	pointed	out	
to	 Kozlik	 during	 the	 forma=on	 of	 the	 contract.		
The	 judge	 reasoned	 that	 manufacturers	 should	
expect	 to	 defend	 claims	 in	 the	 loca=on	 of	 the	
users	 of	 the	 equipment	 unless	 they	 nego=ate	 a	
forum	 selec=on	 clause	 or	 bring	 such	 a	 clause	 to	
the	 customer's	 aHen=on	 prior	 to	 finalizing	 the	
sales	 contract.	 Further,	 the	 judge	noted	 that	 the	
harm	 caused	 by	 the	 alleged	 defect	 occurred	 in	
Ontario.	 	Also	central	 to	the	 judge’s	analysis	was	
the	 fact	 that	Ontario	had	a	 “real	 and	 substan=al	
connec=on”	 to	 the	 dispute	 and	 was	 the	 most	
“convenient	 forum”.	 	 In	 this	 regard	 the	 judge	
noted	 the	 ability	 of	 par=es	 and	 witnesses	 to	
par=cipate	in	a	trial	in	Ontario	via	Zoom.	
		
The	Judge’s	Analysis	
		
The	sale	process	started	by	Acasi	providing	Kozlik	
with	 a	 quote	 for	 the	 boHler.	 	 The	 evidence	
presented	indicated	that	it	was	Acasi's	prac=ce	to	
set	 out	 the	 terms	 and	 condi=ons	 of	 its	 sales	
contract	within	the	quote,	on	the	assump=on	that	
the	contract	would	be	created	when	a	purchaser	
makes	a	down	payment.	As	men=oned,	one	such	
term	 indicated	 that	 any	 disputes	 were	 to	 be	
resolved	in	Florida.	
		
Affidavit	 evidence	 on	 the	 mo=on	 from	 Kozlik	
aHested	that	throughout	the	contract	nego=a=on	
process	no	one	from	Acasi	pointed	out	the	forum	
selec=on	clause.		
		
The	judge	noted	in	his	analysis	the	general	power	
of	 the	 Court	 to	 “…	 stay	 any	 proceeding	 in	 the	
court	on	such	terms	as	are	considered	just."	(*3)		
The	 judge	 reviewed	 the	 history	 of	 the	 judicial	
treatment	 of	 forum	 selec=on	 clauses	 and	 the	
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leading	 Canadian	 case	 law	 on	 the	 criteria	 to	 be	
considered	on	a	stay	applica=on:		

		
Forum	 selec=on	 clauses	 were	 first	
recognized	 in	 England,	 largely	 in	 the	
context	 of	 bill	 of	 lading	 commercial	
disputes.	 In	such	cases,	 in	the	absence	of	
"strong	 cause",	 a	 clear	 forum	 selec=on	
clause	 nego=ated	 between	 sophis=cated	
commercial	 par=es	 was	 upheld	 on	 the	
premise	 that	 contrac=ng	 par=es	 should	
be	held	 to	 their	bargain	as	 to	where	and	
under	 what	 law	 a	 dispute	 should	 be	
resolved.	

		
The	 importance	 of	 forum	 selec=on	
clauses	 and	 the	 strong	 cause	 test	 has	
since	 been	 accepted	 in	 Canada	 in	 Z.I.	
Pompey	Industrie	v.	ECU-Line	N.V.	 	(*4)	(a	
bill	of	lading	case)	and	by	other	appellate	
Courts	 including	 the	 Ontario	 Court	 of	
Appeal	 in	 2249650	 Ontario	 Ltd.	 v.	
Sparkasse	Siegen	(*5)	who	stated:	"Forum	
selec=on	 clauses	 in	 an	 agreement	
b e t w e e n	 p a r = e s ,	 p a r = c u l a r l y	
sophis=cated	 commercial	 par=es,	 will	
normally	be	enforced	in	Ontario”.	
		
Most	 recently,	 the	 Supreme	 Court	 of	
Canada	 has	 elaborated	 on	 the	 test	 to	 be	
met	by	par=es	seeking	to	enforce	a	forum	
selec=on	 clause	 in	 Douez	 v.	 Facebook	
(*6)	 in	 cases	 that	 involve	 consumers.	 In	
that	 case,	 the	plain=ff	sued	Facebook	 for	
using	 her	 name	 and	 profile	 picture	 to	
adver=se	 companies	 to	 other	 members	
on	 the	 site.	 Facebook	 brought	 a	
preliminary	mo=on	 to	 stay	 her	 ac=on	on	
the	basis	that	any	claim	is	to	be	disputed	
in	 California.	 Ms.	 Douez	 purportedly	
agreed	 to	 the	 clause	 by	 clicking	 "accept"	
in	the	mandatory	registra=on	process.	

		
The	 judge	noted	 that	 in	 the	Douez	 case	 that	 the	
Supreme	Court	of	Canada	examined	whether	the	
test	 it	 had	 established	 in	 2003	 Pompey	
case	applied	to	consumer	contracts.	The	Supreme	
Court	 concluded	 that	 it	 did,	 but	 added	 some	
addi=onal	 considera=ons	 to	 recognize	 the	

inequality	 of	 bargaining	 power	 that	 exists	 when	
consumers	 contract	 with	 companies	 like	
Facebook.	
		
The	judge	reiterated	the	test	on	stay	applica=ons	
as	established	in	the	Pompey	case:		
		

At	 the	first	 step,	 the	party	 seeking	a	 stay	
based	on	the	forum	selec=on	clause	must	
establish	 that	 the	 clause	 is	 "valid,	 clear,	
and	enforceable	and	that	it	applies	to	the	
cause	of	ac=on	before	 the	court."	At	 this	
step	of	the	analysis,	the	court	applies	the	
principles	 of	 contract	 law	 to	 determine	
the	validity	of	the	forum	selec=on	clause.	
		
Once	 the	 party	 seeking	 the	 stay	
establishes	 the	 validity	 of	 the	 forum	
selec=on	 clause,	 the	 onus	 shiMs	 to	 the	
plain=ff.	 At	 this	 second	 step	 of	 the	 test,	
the	 plain=ff	 must	 show	 strong	 reasons	
why	 the	 court	 should	 not	 enforce	 the	
forum	 selec=on	 clause	 and	 stay	 the	
ac=on.	

		
The	 judge	 noted	 the	 following	 principles	 in	
applying	this	two-part	test:	
		

1.	 A	 court	 must	 consider	 all	 the	
circumstances	 of	 the	 case	 including	 the	
convenience	 of	 the	 par=es,	 fairness	
between	 the	 par=es	 and	 the	 interests	 of	
jus=ce.		

		
2.	 Other	 factors	 to	 consider	 are:	 a)	 In	
what	 country	 the	 evidence	 on	 the	 issues	
of	 fact	 is	 situated	 or	 more	 readily	
available;	 b)	 whether	 the	 law	 of	 the	
foreign	 court	 applies	 and	 whether	 it	
differs	 from	 the	 domes=c	 laws;	 c)	 what	
country	 are	 the	 par=es	 connected	 to;	 d)	
whether	 the	 defendant	 is	 seeking	 a	
procedural	 advantage;	 e)	 whether	 the	
plain=ffs	 would	 be	 prejudiced	 by	 having	
to	 sue	 in	 a	 foreign	 court	 because	 they	
would	 be	 deprived	 of	 security	 for	 the	
claim,	 unable	 to	 enforce	 a	 judgment,	 be	
=me-barred	 in	 the	 foreign	 jurisdic=on	 or	
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for	poli=cal,	racial	or	other	reasons	would	
be	unlikely	to	get	a	fair	trial.	
		
3.	The	“strong	cause”	factors	were	meant	
to	provide	some	flexibility.	
		
4.	 The	 test	applies	differently	 in	different	
contractual	contexts.		
		
5.	 Not	 all	 forum	 selec=on	 clauses	 are	
created	equally	depending	on	factors	such	
as	 the	 rela=ve	 bargaining	 power	 of	 the	
par=es.	
		
6.	The	strong	cause	test	must	ensure	that	
the	 court's	 plenary	 (that	 is,	 general	 or	
assumed)	 jurisdic=on	 only	 yields	 to	
privately	 nego=ated	 contracts	 where	
appropriate,	and	
		
7.	The	“strong	cause”	factors	ought	to	be	
different	 in	 a	 consumer	 context.	 In	 such	
cases,	 the	 court	 should	 also	 take	 into	
considera=on	public	policy	considera=ons	
rela=ng	 to	 the	 gross	 inequality	 of	
bargaining	 power	 between	 the	 par=es	
and	the	nature	of	the	rights	at	stake.	

		
Taking	 into	 considera=on	 the	 above	 factors,	 the	
judge	found	the	Florida	forum	selec=on	clause	to	
be	 “valid,	 clear	 and	 enforceable”.	 The	 judge	
however	noted	that	the	more	controversial	 issue	
was	 whether	 Kozlik	 could	 show	 “strong	 cause”	
why	 it	 should	not	be	enforced.	 	 The	 judge	 ruled	
that	Kozlik	 in	 fact	did	meet	this	 test	 to	resist	 the	
“stay”.		Highlights	of	the	key	findings	in	this	regard	
are	as	follows:	
		

1.	The	Pompey	decision	is	a	reminder	that	
equal	 par=es	 who	 have	 nego=ated	 a	
contract	which	includes	a	forum	selec=on	
clause	should	be	held	to	their	bargain.		
		
2.	The	Douez	case	however	illustrates	that	
this	 principle	 has	 elas=city	 when	 the	
circumstances	of	the	nego=a=ons	change	
—	 for	 example	 if,	 like	 in	 that	 case	 there	
was	 no	 opportunity	 to	 bargain,	 and	 the	

consumer	 was	 in	 a	 'take	 or	 leave	 it'	
situa=on.		
		
3.	The	onus	was	on	Kozlik	to	persuade	the	
Court	 that	 the	 otherwise	 valid	 forum	
selec=on	clause	should	not	be	enforced	in	
this	case.		
		
4.	 The	 forum	 selec=on	 clause	 was	 not	
"nego=ated".	 	 Rather,	 the	 agreement	
between	 Acasi	 and	 Kozlik	 fell	 closer	 to	 a	
“contract	 of	 adhesion”	 than	 to	 a	 fully	
n e g o = a t e d	 c o n t r a c t	 b e t w e e n	
sophis=cated	 commercial	 par=es.	 While	
the	 judge	 agreed	 that	 both	 Acasi	 and	
Kozlik	 were	 seasoned	 businesses,	 they	
had	 in	 fact	 only	 nego=ated	 price	 and	
machine	 specifica=ons.	 The	 terms	 and	
condi=ons	 which	 contained	 the	 forum	
selec=on	clause	were	not	nego=ated.		
		
5.	 While	 the	 courts	 have	 tradi=onally	
enforced	 bill	 of	 lading	 forum	 selec=on	
clauses	 –	 typically	 being	 pro	 forma	 “sign	
here”	documents	–	on	the	basis	that	they	
are	 entered	 into	 between	 sophis=cated	
par=es	experienced	 in	 shipping,	 this	 case	
involved	 different	 considera=ons.	 Unlike	
the	typical	bill	of	 lading	case,	 in	this	case	
there	 was	 no	 evidence	 of	 industry	
prac=ce	in	the	purchase	machines	like	the	
boHler,	 let	 alone	 any	 sugges=on	 of	
extensive	experience	of	the	part	of	Kozlik	
in	purchasing	machinery.		

		
6.	 Accordingly,	 in	 this	 case	 Koslik	 and	
Acasi	were	not	of	equal	bargaining	power.	
Acasi	 had	 draMed	 the	 terms	 and	 simply	
aHached	 mul=ple	 pages	 of	 terms	 to	 the	
quote.	 There	 was	 no	 opportunity	 for	
Kozlik	 to	 have	 nego=ated	 the	 forum	
selec=on	term.		
		
7.	While	the	 inability	to	nego=ate	weighs	
heavily	 against	 enforcing	 the	 clause,	 the	
Supreme	 Court	 of	 Canada	 noted	 in	 the	
Pompey	case	that	a	court	is	to	look	at	"all	
of	 the	 circumstances"	 including	 the	
"convenience	 of	 the	 par=es,	 fairness	
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between	 the	 par=es	 and	 the	 interests	 of	
jus=ce."		
		
8.	 	Another	 factor	was	 the	 considera=on	
of	 the	 loca=on	 of	 the	 evidence	 and	 the	
effect	of	that	on	the	rela=ve	convenience	
and	 expense	 of	 trial	 as	 between	 the	
courts	 of	 Florida	 and	 Ontario.	 	 In	 this	
regard	 the	 judge	 noted	 that	 the	
significance	 of	 this	 factor	 was	 greatly	
reduced	 with	 the	 introduc=on	 of	 zoom	
trials	 as	 a	 result	 of	 the	 Covid-19	
pandemic.	 The	 need	 for	 witnesses	 to	
travel	 between	 or	 within	 countries	 is	
eliminated	 by	 the	 availability	 of	 Zoom	
tes=mony	in	Ontario	proceedings.		
		
9.	 	It	is	a	long-established	principle	that	a	
manufacturer	 selling	 outside	 of	 its	
jurisdic=on	 should	 expect	 to	 defend	
negligent	manufacture	claims	in	the	place	
where	the	allegedly	defec=ve	product	was	
used	(the	so-called	Moran	principle)	(*7)		

		
Having	found	that	Kozlik	had	established	a	strong	
cause	to	avoid	Acasi's	forum	selec=on	clause,	the	
judge	noted	that	the	ac=on	could	only	proceed	in	
Ontario	 if	 it	 has	 a	 “real	 and	 substan=al	
connec=on”	to	Ontario.	 In	the	case	of	Van	Breda	
v.	Village	Resorts	 Ltd.	 (*8)	 the	Supreme	Court	of	
Canada	 established	 presump=ve	 factors	 that	
establish	a	province's	 jurisdic=on	over	an	ac=on.	
	 In	 this	 case	 based	 on	 the	 applica=on	 of	
the	 Moran	 principles	 the	 alleged	 negligent	
manufacture	 and	 misrepresenta=on	 were	
deemed	 to	 have	 been	 commiHed	 in	 Ontario.	
Accordingly,	 there	 was	 a	 sufficient	 connec=on	
with	 the	 province	 of	 Ontario	 for	 the	 ac=on	 to	
proceed	in	Ontario.	Based	on	the	sum	total	of	the	
evidence	before	the	Court	 the	 judge	was	able	 to	
determine	 that	 Ontario	 was	 a	 convenient	
jurisdic=on	for	the	adjudica=on	of	the	claim.	
		
Accordingly,	 the	 judge	 dismissed	 Acasi’s	
applica=on	for	a	stay	of	the	ac=on.	
		

Conclusion	
		
Ideally,	par=es	to	contracts	will	formally	execute	a	
wriHen	 document	 containing	 terms	 and	
condi=ons.	 Owing	 to	 commercial	 prac=ce	 or	
prac=cal	considera=ons,	this	may	however	not	be	
possible.	 	A	party	wishing	to	 impose	a	 forum	for	
the	 resolu=on	of	 disputes	 –	 and	 for	 that	maHer,	
any	other	term	or	condi=on	considered	material	–	
should	take	steps	to	make	sure	that	the	same	be	
prominently	 and	=mely	brought	 to	 the	 aHen=on	
of	the	contrac=ng	partner.		This	may	especially	be	
the	 case	 where	 the	 contract	 term	 has	 not	 been	
nego=ated	 in	 a	 consumer	 context	 or	 other	 case	
not	 falling	 within	 a	 well-established	 commercial	
framework	such	as	the	issuance	of	a	bill	of	lading,	
where	par=es	will	be	assumed	to	be	sophis=cated	
with	 knowledge	 concerning	 typical	 terms	 and	
condi=ons.		
		
Gordon	Hearn	
		
Endnotes	
		
(*1)	2022	ONSC	2356	
(*2)	Sorry.		With	apologies.		The	author	relishes	
play	on	words.	
(*3)	Courts	of	Jus*ce	Act,	s.	106	
(*4)	2003	SCC	27	
(*5)	2013	ONCA	354	at	para.	39	
(*6)	2017	SCC	33	
(*7)	Moran	v.	Pyle	Na*onal	(Canada)	Ltd.	1973	
CanLII	192	(SCC)	
(*8)	2012	SCC	17	at	para.	90	
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4.									Secret	Recordings	in	the	Workplace	
		
As	an	employment	lawyer,	one	of	the	ques=ons	I	
am	 oMen	 asked	 is	 whether	 an	 employee	 can	
legally	 record	 a	 workplace	 conversa=on	 without	
the	knowledge	or	consent	of	the	employer.	 	This	
ques=on	usually	arises	in	circumstances	where	an	
employee	believes	that	they	are	being	mistreated	
in	 the	 workplace,	 some=mes	 by	 way	 of	
harassment	 or	 discrimina=on,	 and	 they	 want	 to	
record	 the	 conversa=on	 as	 evidence	 of	 their	
mistreatment.		
		
In	 Canada,	 it	 is	 not	 a	 viola=on	 of	 the	 Criminal	
Code	 to	 record	 a	 conversa=on	 if	 you	 have	 the	
consent	of	one	of	 the	par=es.	 	As	 a	 result,	 if	 an	
employee	 is	 a	 party	 to	 a	 conversa=on	 in	 the	
workplace,	 the	 employee	 can	 “consent”	 to	 its	
recording,	and	does	not	need	the	consent	of	the	
others.	
		
The	 recent	 Bri=sh	 Columbia	 case	 of	 Shalagin	 v.	
Mercer	Celgar	 Limited	Partnership	 (*1)	 is	 a	good	
example	 of	 when	 such	 secret	 recordings	 may	
cross	the	line	and	support	an	employer’s	right	to	
terminate	the	employee	for	cause.	
		
The	plain=ff,	Roman	Shalagin,	began	employment	
with	 Mercer	 Celgar	 Limited	 Partnership	
(“Celgar”),	 a	 pulp	 mill	 operator,	 as	 a	 financial	
advisor	on	January	6,	2010.		There	was	no	wriHen	
employment	 contract.	 	 There	 were	 workplace	
pol ic ies	 that	 appl ied	 to	 Mr.	 Shalagin’s	
employment.	 	 First,	 a	 Code	of	 Business	 Conduct	
and	Ethics,	which	required	him	to	conduct	himself	
with	 honesty	 and	 integrity	 and	 to	 adhere	 to	 the	
highest	ethical	standards	in	carrying	out	his	du=es	
and	 in	 his	 dealings	 with	 other	 employees,	
customers	and	other	third	par=es.	 	Second,	there	
was	 a	 confiden=ality	 policy	 that	 required	 Mr.	
Shalagin	 to	 keep	 all	 confiden=al	 informa=on	
strictly	confiden=al,	to	not	use	it	for	any	purpose	
other	than	for	Mercer,	and	to	not	remove	it	from	
Mercer’s	 premises.	 He	 was	 to	 either	 return	 or	
destroy	 any	 confiden=al	 informa=on	 in	 his	
possession	at	the	end	of	his	employment.	
		
As	 a	 Cer=fied	 Professional	 Accountant	 (“CPA”),	
Mr.	Shalagin	was	also	bound	by	the	CPA	Code	of	

Conduct	which	included	the	requirement	that	Mr.	
Shalagin	 act	 ethically	 and	 with	 integrity	 and	 to	
not	 disclose	 confiden=al	 informa=on	 concerning	
any	employer.	
		
At	Mercer	Mr.	 Shalagin	 ini=ally	 reported	 to	Ryan	
Marshall	 but	 he	 felt	 that	 Mr.	 Marshall	
discriminated	against	him	based	on	his	country	of	
origin,	 Russia.	 	 Mr.	 Shalagin	 was	 promoted	 to	
Senior	Financial	Analyst	 in	May	2016	and	 in	May	
2019	 he	 became	 eligible	 for	 the	 Manager’s	
Incen=ve	 Bonus	 (also	 referred	 to	 as	 “bonus”).		
This	was	a	discre=onary	bonus	based	on	personal	
performance	 and	 the	 company’s	 performance.		
Mr.	Shalagin’s	first	bonus	would	be	determined	in	
the	spring	of	2020.			
		
In	 2019	 Mr.	 Marshall	 was	 terminated	 and	 Mr.	
Shalagin	took	over	some	of	his	responsibili=es,	on	
an	 interim	 basis.	 	 He	 was	 asked	 to	 review	 Mr.	
Marshall’s	documents	and	records	and	determine	
what	 could	 be	 shredded.	 During	 this	 review	Mr.	
Shalagin	 came	 across	 documents	 that	 showed	
that	Mr.	Marshall	 had	 lied	 to	 him	 about	 certain	
things,	 including	 his	 chances	 for	 a	 promo=on.	
	 There	 was	 also	 informa=on	 about	 the	 bonuses	
paid	out	 in	previous	years,	 including	a	document	
en=tled	 “Sr.	 &	 Mid-Management	 Performance	
Bonus	 2017”.	 	Mr.	 Shalagin	made	notes	 of	what	
he	reviewed	in	these	documents.			
		
Eventually,	Mr.	Shalagin	reported	to	Lori	Ketchuk.		
By	 2020	 Mr.	 Shalagin	 had	 two	 employees	
repor=ng	 to	 him,	 and	was	 paid	 a	 base	 salary	 of	
$123,000	annually,	was	eligible	for	the	Manager’s	
Incen=ve	 Bonus,	 and	 received	 a	 pension	
contribu=on	of	up	to	7%	of	his	salary	along	with	
other	benefits.		
		
In	March	of	2020,	before	the	2019	bonuses	were	
announced,	 Mr.	 Shalagin	 met	 with	 human	
resources	 to	 talk	 about	 his	 bonus	 and	 appeared	
to	be	upset	about	the	pending	bonus	and	how	it	
would	be	calculated	and	disagreed	that	 it	should	
be	based	in	part	on	his	personal	performance.		He	
then	 met	 with	 Ms.	 Ketchuk	 to	 discuss	 these	
concerns	about	his	bonus.		Ms.	Ketchuk	described	
Mr.	 Shalagin	 as	 upset	 in	 the	 mee=ng	 and	 she	
sensed	 that	 he	 may	 have	 known	 about	 the	
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amount	 of	 the	 bonus	 he	 was	 going	 to	 receive,	
even	though	this	was	not	public	knowledge.		
		
Following	 these	 mee=ngs	 Mr.	 Shalagin	 wrote	 to	
both	 HR	 and	 Ms.	 Ketchuk	 and	 once	 again	
challenged	the	bonus	determina=on	formula	and	
stated	 that	 he	 was	 open	 to	 resolving	 this	 issue	
without	 li=ga=on.	 	Mercer	 was	 troubled	 by	 this	
threat	of	 li=ga=on	and	decided	 to	 terminate	Mr.	
Shalagin’s	 employment	 without	 cause.	 	 The	
termina=on	was	 carried	out	 on	March	 25,	 2020.		
He	 was	 paid	 all	 amounts	 that	 were	 due	 to	 him	
under	 BC’s	 Employment	 Standards	 Act	 (“ESA”).		
He	 had	 received	 his	 2019	 bonus	 on	 March	 23,	
2020	in	the	amount	of	$6,925.	
		
AMer	being	terminated,	Mr.	Shalagin	filed	an	ESA	
complaint,	 a	 human	 rights	 complaint,	 and	 a	
wrongful	 dismissal	 ac=on.	 	 In	 his	 ac=on	 he	
claimed	 that	 his	 supervisor	was	 dishonest	 about	
the	 bonus	 payment,	 was	 rude,	 abrupt,	 and	
dismissive	with	him,	and	that	he	was	terminated	
as	 a	 reprisal	 for	 raising	 his	 bonus	 payment	 with	
his	 supervisor	 and	HR	 –	 he	 sought	 common	 law	
wrongful	dismissal	damages.		In	the	human	rights	
proceeding	 he	 produced	 informa=on	 about	
surrep==ous	 recordings	 he	 had	 taken	 while	
employed.	 	 Through	 the	 discovery	 process	 he	
revealed	that	he	made	recordings	of	several	one-
on-one	training	sessions	that	took	place	between	
2010	to	2014,	of	over	100	Toolbox	Talk	and	safety	
mee=ngs,	 and	 at	 least	 30	 one-on-one	 mee=ngs	
with	 supervisors	 and	 HR	 personnel	 about	
compensa=on	and	recruitment.		
		
Mr.	 Shalagin	 said	 that	 he	 recorded	 the	 training	
and	 Toolbox	 mee=ngs	 to	 help	 him	 with	 his	
English,	and	that	he	did	not	seek	permission	from	
the	others	 in	 those	mee=ngs	as	he	 thought	 they	
would	feel	uncomfortable	if	they	knew	they	were	
being	 recorded.	 With	 respect	 to	 the	 mee=ngs	
with	HR	and	his	supervisors,	he	recorded	them	to	
create	a	record	of	conversa=ons	about	his	right	to	
a	 bonus	 as	 well	 as	 his	 concerns	 about	
discriminatory	 or	 bullying	 treatment	 by	
colleagues.	 In	these	mee=ngs,	 informa=on	about	
other	 employees	was	 disclosed	 and	 in	 one	 case,	
Ms.	 Ketchuk	 revea led	 persona l	 fami ly	

informa=on,	 all	 of	 which	 was	 captured	 in	 the	
recordings.	
		
During	 the	discovery	process,	Mr.	Shalagin	asked	
Mercer	 to	 produce	 a	 “Sr.	 &	 Mid-Management	
Performance	 Bonus	 2020”	 document.	 	 Mercer	
became	 suspicious	 as	 to	 how	Mr.	 Shalagin	 knew	
the	 name	 of	 the	 document	 with	 such	 accuracy,	
and	 whether	 he	 had	 reviewed	 this	 document	
which	he	was	not	authorized	to	see.			Mercer	also	
learned	 that	 Mr.	 Shalagin	 had	 prepared	 a	
programming	 script	 through	 which	 he	 extracted	
the	name,	subject,	and	date	of	his	work	emails	in	
a	 spreadsheet	 that	 he	 maintained	 on	 his	 home	
computer	(the	“Database”)	and	which	he	failed	to	
return	or	destroy	post	termina=on.	
		
Based	 on	 the	 evidence	 obtained	 aMer	 Mr.	
Shalagin	 was	 terminated,	 Mercer	 took	 the	
posi=on	 that	 it	 had	 cause	 for	 the	 termina=on	
(and	 therefore	 no	 common	 law	 no=ce	 was	
owing),	 based	 on	 three	 grounds:	 	 the	 secret	
recordings	 of	 co-workers,	 the	 crea=on	 of	 the	
Database	 and	 failing	 to	 return	 it,	 and	 the	
unauthorized	 review	 of	 confiden=al	 bonus	
informa=on.			
		
The	 Court	 summarized	 the	 principles	 applicable	
to	 establishing	 “just	 cause”.	 	 It	 described	 just	
cause	as	behaviour	that	is	“seriously	incompa=ble	
with	 the	employee’s	du=es.	 	 It	 is	 conduct	which	
goes	 to	 the	 root	 of	 the	 contract,	 and	
fundamentally	 strikes	 at	 the	 heart	 of	 the	
employment	 rela=onship.”	 The	 context	 in	 which	
the	 misconduct	 occurred	 must	 also	 be	
considered,	 along	 with	 the	 propor=onality	
between	 the	 severity	 of	 the	 alleged	misconduct	
and	the	sanc=on	imposed.			
		
In	determining	whether	there	was	just	cause,	the	
Court’s	focus	was	on	the	surrep==ous	recordings	
and	whether	they	go	to	the	root	of	Mr.	Shalagin’s	
contract	 with	 Mercer,	 and	 fundamentally	 struck	
at	the	employment	rela=onship.	 	While	it	is	legal	
to	record	a	conversa=on,	so	 long	as	one	party	to	
the	 conversa=on	 consents,	 this	was	not	 the	 sole	
considera=on.		The	issue	is	whether	Mr.	Shalagin’s	
ac=ons	 fundamentally	 ruptured	 the	 rela=onship	
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such	 that	 the	 mutual	 trust	 between	 the	 par=es	
was	broken.		
		
The	Court	found	that	Mercer	had	established	just	
cause	for	Mr.	Shalagin’s	termina=on,	based	on	the	
surrep==ous	 recordings.	 	 The	 Court	 found	 that	
Mr.	 Shalagin	 knew	 that	 his	 fellow	 employees	
would	 be	 uncomfortable	 with	 the	 recordings,	
even	 the	earlier	ones,	 yet	he	 con=nued	 to	make	
them.	 	With	respect	 to	Mr.	Shalagin’s	sugges=on	
that	 some	 conversa=ons	were	 recorded	 because	
he	 was	 concerned	 about	 discriminatory	
treatment,	 he	 did	 not	 put	 forward	 any	 evidence	
to	 support	 this.	 	 The	 Court	 observed	 that	 Mr.	
Shalagin	 received	 several	 promo=ons	 while	 at	
Mercer.	 	The	Court	concluded	that	based	on	the	
evidence,	 there	 was	 no	 legi=mate	 basis	 for	 Mr.	
Shalagin	 to	 make	 recordings	 based	 on	 a	 fear	 of	
discrimina=on.			
		
Mr.	Shalagin	also	argued	that	he	needed	to	make	
the	 recordings	 to	 ensure	 his	 compensa=on	 was	
properly	calculated.		The	evidence	shows	that	the	
fear	 of	 under-compensa=on	 was	 based	 on	 Mr.	
Shalagin’s	 own	 misapprehension	 about	 how	 the	
bonus	 was	 calculated,	 when	 it	 was	 clear	 that	 it	
was	 discre=onary.	 	 The	 Court	 said	 that	 Mr.	
Shalagin	could	not	invoke	an	irra=onal	concern	to	
support	 the	 reasonableness	 of	 the	 secret	
recordings	that	would	otherwise	be	considered	as	
destroying	the	trust	between	him,	his	colleagues,	
and	his	employer.			
		
The	 Court	 commented	 on	 the	 fact	 that	 Mr.	
Shalagin	 did	 not	 act	 with	 malice	 in	 making	 the	
recordings.	He	also	did	not	publish	the	recordings	
and	did	not	seek	to	make	use	of	them	for	his	own	
benefit,	 outside	 of	 the	 legal	 proceedings.	
However,	the	Court	found	that	the	sheer	volume	
of	 recordings	 and	 the	 length	of	 =me	over	which	
they	were	made	offset	 those	 factors.	 	 Just	cause	
was	made	out	on	this	ground	alone.	
		
With	 respect	 to	 the	 other	 grounds	 for	 cause	
asserted	 by	 Mercer,	 the	 Court	 found	 that	 the	
crea=on	of	the	Database	was	not	a	breach	of	Mr.	
Shalagin’s	 du=es	 to	 Mercer	 as	 he	 worked	 from	
home	and	his	reason	for	crea=ng	this	document,	
for	easier	access	to	emails,	was	reasonable.	 	The	

fault	was	with	his	failing	to	return	it	aMer	he	was	
terminated.	 	The	Court	 found	that	Mr.	Shalagin’s	
retainer	 of	 the	Database	was	 innocent,	 and	 that	
he	did	not	seek	any	financial	gain	as	a	result	of	its	
reten=on.	 	 Propor=onality	 would	 not	 support	
termina=on	for	cause	on	this	ground.	
		
With	respect	to	the	unauthorized	review	of	2020	
bonus	 informa=on	 the	 Court	 found	 that	Mercer	
did	 not	 prove	 that	 Mr.	 Shalagin	 improperly	
accessed	 it,	 and	 so	 this	 could	 not	 support	 just	
cause.	
		
With	today’s	 technology,	 recording	conversa=ons	
has	never	been	easier.		An	employee	who	records	
a	 workplace	 conversa=on	 they	 have	 with	 a	
colleague	or	supervisor	may	not	be	breaking	 the	
law,	but	they	may	very	well	be	breaching	the	trust	
that	 is	 fundamental	 to	 the	 employment	
rela=onship,	 puung	 their	 future	 at	 great	 risk.		
Employees	must	proceed	with	extreme	cau=on.		
		
Carole	McAfee	Wallace	
		
Endnotes	
(*1)	2022	BCSC	112	(CanLII) 
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5.	 	 	 	 	 	 	 	 	Court	of	Appeal	for	Ontario	Declines	to	
Expand	the	Analysis	for	the	Duty	to	Defend	
		
In	May,	the	Court	of	Appeal	for	Ontario	decided	a	
grouped	appeal	from	several	companies	involving	
the	 wrap-up	 liability	 insurance	 policy	 for	 a	
condominium	 construc=on	 project	 in	 the	 city	 of	
Toronto.	 In	 GLF	 Infrastructure	 Group	 Inc.	 v.	
Temple	 Insurance	 Company	 (*1)	 (“GLF	
Infrastructure”),	 the	 Court	 declined	 to	 narrow	
aspects	of	the	determina=on	of	a	duty	to	defend	
in	 Ontario.	 Despite	 a	 voluminous	 record	 before	
the	 applica=on	 judge,	 the	 Court	 upheld	 the	
applica=on	 judge’s	 decision	 to	 decline	 to	
undertake	 an	 in-depth	 analysis	 of	 the	 factual	
matrix	giving	rise	to	poten=al	liability.	In	addi=on,	
the	 Court	 ul=mately	 declined	 to	 decide	 the	
general	 principle	 of	 whether	 the	 possibility	 of	 a	
claim	 being	 within	 the	 deduc=ble	 operated	 to	
negate	the	duty	to	defend.		
		
Facts	
GFL	 Infrastructure	 dealt	 with	 a	 group	 of	
applica=ons	from	four	companies	 involved	in	the	
construc=on	 of	 the	 Clear	 Spirit	 Condominium	
Project.	The	par=es	applied	to	the	Superior	Court	
for	declara=ons	that	Temple	 Insurance	and	Aviva	
Insurance,	the	providers	of	the	project’s	wrap-up	
liability	 policy,	 had	 a	 duty	 to	 defend	 the	
applicants	 against	 claims	 brought	 by	 TSCC	 2299,	
the	condominium	corpora=on	that	purchased	the	
building	upon	comple=on.		
		
The	developer	group	of	corpora=ons	was	sued	by	
TSCC	 2299	 for	 deficiencies	 in	 the	 building	 they	
allege	 became	 apparent	 following	 construc=on,	
which	 they	 claim	 amounted	 to	 approximately	
$10,000,000.	 As	 might	 be	 expected,	 the	
developer	 group	 brought	 ac=ons	 seeking	
contribu=on	 and	 indemnity	 from	 thirty-eight	
contractors	 involved	 in	 the	project,	 including	 the	
three	 contractor	 corpora=ons	 who	 were	 par=es	
to	 this	 appeal.	 In	 turn,	 those	 contractor	
corpora=ons	 sought	 coverage	 from	 the	 insurers	
pursuant	 to	 the	 wrap-up	 policy.	 The	 insurers	
denied	coverage	and	the	contractor	corpora=ons	
brought	 applica=ons	 for	 a	 declara=on	 that	 the	
insurers	had	a	duty	to	defend.		
		

The	 addi=onal	 insured	 listed	 on	 the	 policy	
included	 “[a]ll	 contractors,	 subcontractors,	
engineering	 and	 architectural	 consultants.”	 (*2)	
An	interes=ng	aspect	of	this	case	was	that	expert	
reports	 were	 incorporated	 into	 the	 insurers’	
pleadings	by	reference	and	were	available	on	the	
applica=ons	 as	 part	 of	 a	 nearly	 1,000	 page	
responding	 record.	 The	 insurers	 argued,	
supported	by	their	expert	reports,	that	the	claims	
against	 the	 contractor	 corpora=ons	 were	 not	
property	 damage	 as	 defined	 by	 the	 policy	 or,	
alterna=vely,	 if	 they	were	property	damage	 such	
damage	 was	 subject	 to	 one	 or	 more	 of	 the	
exclusions	contained	in	the	policy.	The	applica=on	
judge	 determined	 that	 the	 insurers	 did	 have	 a	
duty	 to	 defend	 and	 that	 the	 par=es’	 “forensic	
analysis”	 of	 the	 expert	 reports	was	 not	 properly	
the	province	of	applica=ons	of	this	kind.	
		
Wrap-Up	Liability	Insurance	
In	construc=on	projects,	a	wrap-up	liability	policy	
exists	 to	 provide	 insurance	 encompassing	 all	
manner	of	 contractors	and	 subcontractors	which	
are	 rou=nely	 found	 working	 on	 large,	 high-cost	
projects.	 The	 purpose	 of	 these	 general	 liability	
policies	 is	 to	 avoid	 the	 need	 for	 individual	
contractors	and	subcontractors	 to	obtain	policies	
covering	 a l l	 poten=al	 aspects	 of	 their	
involvement.	 By	 insuring	 all	 the	 risk	 associated	
with	 the	 different	 levels	 of	 contractors	 and	 sub-
contractors,	costs	can	be	shared	by	the	scores	of	
players	 involved	 in	 an	 undertaking	 on	 this	 scale	
and	 no	 party	 need	 be	 concerned	 about	 gaps	 in	
the	 coverage	 of	 individual	 contractors,	 sub-
contractors	or	consultants.		
		
The	Court	of	Appeal	
As	noted	above,	 the	 insurers’	pleadings	 included	
by	 reference	 expert	 reports	 running	 into	 the	
hundreds	of	pages.	The	reports	were	included	to	
give	 substance	 to	 their	 argument	 that	 the	
allega=ons	 against	 the	 contractor	 corpora=ons	
were	either	not	property	damage	per	se	or	were	
subject	 to	policy	exclusions.	The	Court	disagreed	
with	the	insurers’	posi=on	that	in	duty	to	defend	
applica=ons	 “the	 allega=ons	 must	 be	 taken	 as	
pleaded,	 irrespec=ve	of	 their	 length	and	 level	 of	
detail”	and	that	 the	 judge	“was	bound	to	review	
the	 allega=ons	 in	 these	 ac=ons	 in	 light	 of	 the	
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documents	 explicitly	 referred	 to	 therein”	 which	
the	 judge	 had	 refused	 to	 do	 “on	 the	 basis	 that	
through	a	 ‘fluke	of	pleading’,	he	had	been	asked	
to	 conduct	 a	 forensic	 analysis	 best	 leM	 for	 trial”.	
(*3)	
		
The	Court	confirmed	that	in	duty	to	defend	cases,	
the	 test	 remains	 the	 one	 ar=culated	 by	 the	
Supreme	 Court	 in	 Monenco	 that	 “[t]he	 mere	
possibility	that	a	claim	falling	within	a	policy	may	
succeed	 will	 suffice”.	 (*4)	 The	 insurers	 argued	
that	 the	 “mere	 possibility”	 does	 not	 operate	 to	
excuse	a	judge	from	analyzing	possible	exclusions	
in	 the	 policy.	 The	 Court	 declined	 to	 accept	 the	
insurers’	 proposi=on	 that	 the	 “mere	 possibility”	
test	must	be	abandoned	when	the	relevant	issue	
is	 an	 exclusion	 clause,	 (*5)	 and	 emphasized	 that	
the	 Supreme	 Court	 concluded	 the	 test	 for	 an	
exc lus ion	 is	 that	 i t	 must	 “c lear ly	 and	
unambiguously”	 exclude	 coverage	 to	 negate	 the	
duty.	(*6)	
		
An	interes=ng	ques=on	raised	by	the	insurers	that	
was	 not	 analyzed	 in	 detail	 was	 whether	 a	
poten=al	claim	being	within	the	deduc=ble	would	
operate	to	neutralize	the	duty	to	defend.	On	the	
applica=ons,	the	par=es	agreed	that	no	Canadian	
case	 law	 directly	 addressed	 that	 ques=on.	 (*7)	
Jus=ce	 MacPherson	 agreed	 with	 the	 applica=on	
judge	 that	 given	 the	 size	 of	 the	 claim,	 the	
peculiarity	 of	 the	 record	 before	 him	 and	 the	
insurers’	 admissions	 that	 claims	 against	 two	 of	
the	 par=es	 came	 within	 a	 mere	 $1,500	 of	 the	
deduc=ble,	 the	 Court	 need	 not	 consider	 the	
ques=on	 of	 whether	 the	 deduc=ble	 impacts	 the	
duty	to	defend	as	a	general	principle.	(*8)		

		
Conclusion	
The	 Court	 of	 Appeal	 has	 declined	 to	 inject	
involved	 factual	 inquiries	 as	 to	 liability	 into	 the	
determina=on	of	a	duty	to	defend.	Depending	on	
their	 appe=te	 for	 risk,	 GFL	 Infrastructure	 may	
discourage	 par=es	 from	 going	 to	 the	 hilt	 on	
applica=ons	 of	 this	 kind,	 par=cularly	 those	
involving	 wrap-up	 policies	 with	 poten=ally	 large	
numbers	of	applicants	and	by	extension	counsel.	
The	 Court	 declined	 to	 interfere	 with	 the	
applica=on	 judge’s	decision	 to	order	 the	 insurers	
to	 pay	 the	 contractor	 corpora=ons	 some	
$325,000	 in	 legal	 fees,	 in	 that	 respect	 this	 case	
may	 prove	 a	 cau=onary	 example	 for	 insurance	
companies	 looking	 to	 construe	 their	 obliga=ons	
narrowly.	(*9)	
		
Conal	Calvert		
		
Endnotes	
(*1)	 GLF	 Infrastructure	 Group	 Inc.	 v.	 Temple	
Insurance	Company,	2022	ONCA	390.	
(*2)	GLF	Infrastructure	Group	Inc.	v	Temple	
Insurance	Company,	2021	ONSC	1909,	para	21.		
(*3)	GLF	Infrastructure,	para	20.	
(*4)	 Monenco	 Ltd.	 v	 Commonwealth	 Insurance	
Co.,	2001	SCC	49	at	para	29.	
(*5)	GLF	Infrastructure,	para	25.	
(*6)	 Progressive	 Homes	 Ltd.	 v.	 Lombard	 General	
Insurance	Co.	of	Canada,	2010	SCC	33,	para	51.	
(*7)	GLF	Infrastructure,	para	16.	
(*8)	Ibid,	paras	31-32.			
(*9)	Ibid,	paras	36-38.	
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